;.LTED STATES DISTRICT COURT 
OUTUERi; DISTRICT OF NEW YORK 




UDITH CLARK, et al. , 

Plaintiffs , 

- against - 

iNITED STATES OF AMERICA, et al . , 
Defendants. 



PROTECT ORDER 
78 Civ. 2244 (MEL) 


X 



Plaintiffs having moved this Court for an order to 
tect the discovery process and to further the interests of 
tice, and the Court having duly considered the matter, it 
ORDERED that: 

, 1. No document Identifiable with any plaintiff in 

the possession, custody or control of the individual defendants 
or Government agency defendants shall be destroyed or obliterated 
jin any manner pending a final determination of this action, 
'including any appeals, or upon further order of this Court: 

I 2(a). All documents referred to in, and protected 

!by t s order shall be placed and maintained under supervisory 
Iconf. 1 of the Court in the physical custody of any person or 

I 

•agency now in possession of such records x-zho shall be responsible 
for the physical integrity of the documents. Any defendant 
which has in its possession any of the documents shall be bound 
by its terms. 

3(a). A copy of this order shall be circulated 
to each field office and legal attaches of the Federal Bureau of 
Investigation ("FBI”) as well as any organizational unit within 



the headquarters of the FBI. Additionally, copies of the order 
[jwill be circulated to appropriate officials of the Postal Service 
and Department of Justice having custody of documents identifiable 
to any plaintiff. 

V C/ not' recorded 

7^ JUN111979 
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(t,) , .A copy of this order shall be placed rn 
• each volume or section of all FBI main files identifiable as 
relating to plaintiffs. 

I (c). The FBI shall prepare an index of all 


main files referred to in 3(b) above, specifying the serial 
numbers of documents contained in each file and the location 


of each file. A furnished to 

plil.-tiffn ' attorneys^ and to the Court. 


4 . 


Documents protected by this order include (a) 


all records of any kind and description which have been 
garnered in connection with past and present investigations 
and may be garnered in connection vrith future investigations 
of any plaintiff, including but not limited to records which 
are identifiable to plaintiffs though contained in records 
i pertaining to investigations of organizations or individuals 
i with which any plaintiff may have had or nay have af filia- 
■ ticns. and (b) directives or guidelines governing the conduct 
i| of such investigations, including but not limited to the FBI 
I Manual of ' Instructions and Attorney General Guidelines, 
jl 5 , All documents compiled in the course of the 

j prosecution or defense of United States v. Gray; and United 
States V. Felt and Miller . 78-000179 (Bryant, C.J.) , 
excluding attorneys* work products, shall be subject to the 
pr visions of paragraphs 1 and 2 -of this order. At the 
cc.-.clusion of the prosecutions, all documents covered by . 
this order shall be maintained in the custody of attorneys, 
or their successors in control of such documents pending 
final determination of this action. 


1 

! 
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6. Kothing in this order shall preclude' the 
handling, necessary marking of documents, or necessary 
alteration of copies of documents in the ordinary course of 
business or trial preparation by anyone in possession of the 
documents. 

7. It is the intent of the Court that this order 
shall be broadly construed so as to prevent the destruction of 

. y documents. In the event of any question b^j^^fendant^ ^ 
ncerning the scope and coverage of this order, or any 
3stion concerning whether any particular documents come 
thin the designated scope and coverage of this order, the 
! ocuments in question will not be destroyed or obliterated 
in whole, or part, until either: (a) they are presented to 
and- for examination and 

plain.feAff frr by their attorneys, stipulate in writing that 
the documents may be destroyed or obliterated in whole or 
part; or (b) the Court, after a hearing duly noticed, exempts 
the specified documents in question from its order. 

8. ’ In- addition to specific instructions concerning 
cornr.unication of the contents of this^ order contained herein, . 
defendants and their attorneys shall communicate the contents 
of this order forthwith to all appropriate individuals- so as 

to asure the effectuation and compliance with the order by 
- all persons. 

; 9. Within 30 days, defendants shall report to the. 

Court all steps taken so as to assure the effectuation and 
compliance with this order by all persons. 

Dated: New York, New York 




, 1979 


Jnited states District Jucge 
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OFFICE OF THE DEPUTY ATTORNEY GENERAL 
WASHINGTON, D.C. 20530 


3 1 MAY 1978 


The Director 

Federal Bureau of Investigation 


.FROM: 


SUBJECT: 


Benjamin R. Civiletti 
Deputy Attorney Genera 






Assoc. ’Din^£ 

Dep. 

'Dep. AD^nv. 

Asst. Dir.: 

Adm. SgTaT 
Crim. Inv. 

Ident. ~ 

Intefi. " 

Laboratory 
Legal Coun.^ 

Plan. & Insp. 

Rec. Mgnt. 

Tech. Servs! 3 

Training _ J 

Public Affs^OffT f 

Telephone Rm. 1 

Director's Sec'y I 


Safeguarding National Security Information 
(Surreptitious Entry Investigation) . 

y, /^.'A A. ^ 


• r* . .IJ, 

I In response to your memorandum of May 9, 1978^ I am 
advised that the prosecution team of the Criminal Division 
and the discovery team established by the FBI have now worked 

* out a satisfactory system for reviewing documents related to 

f the Gray ^ Felt, Miller prosecution to ensure that memos are 

properly classified prior to any release outside the Depart- 

I ment. Documents compiled by the Long Task Force which are 

^ ^ potential use to the prosecution team are stored in 

/'S the JEH Building and any review prior to release in discovery . 

be. made by Bureau personnel. Documents retained in the A 

* || Crimina l Division are also being reviewed by Special Agent ^ ^ 

^ ^ ' of the discovery team prior to any release. 

* (f I understand that there was some confusion at the outset 

* of discovery and that four documents were inadvertently 

II released without review for classification. The Department's 

I security staff arranged for the retrieval of these documents 

from defense attorneys and is securing inadvertent release 
forms from the defense attorneys . These documents have been 
[turned over to the discovery team for classification review. 

I am satisfied that adequate measures have now been 
taken to protect sensitive materials related to this prosecu- 
tion and attendant discovery. If you have additional concerns 
regarding the security of these materials , I will be happy to 
discuss them with you. y ^ y/^r' - . 

/ .-<6lOSuR£ {34 AUG 81 1978 ^ 

\. +£3 \ V\ tOBmemarn miiinn _ 
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MR. ADAMS 

MR. MCDERMOTT 

MR. -BASSETT 

MR, COCHRAN 

MR. COLWEt-L 

MR. CREGAR 

MR. JOSEPH 

MR. KELUEHER _ 

MR, KENT 

MR. LONG 

MR. MINTZ 

MR. MOORE 

MR. BOYNTON 

MR. COLEMAN 

MR, BRUEMMER „ 

TELE. ROOM 

MISS DEVINE 


( ) 
( ) 
{ 1 
( ) 
( ) 
( ) 
( ) 
( ) 
( ) 
( ) 
{ ) 
( ) 
{ ) 
( ) 
( ) 
( ) 
{ ) 
( ) 
( ) 


SEE ME _t ) 

NOTE AND RETURN ( ) 

PREPARE REPLY ( ) 

SEND MEMO TO ATTORNEY GENERAI ( ) 

FOR YOUR RECOMMENDATION ( ) 

WHAT ARE THE FACTS? ( ) 

HOLD - ( ) 


. A 

AaTXT h ^ ° 


REMARKS 



IN THE UNITED STATES DISTRICT COURT 
-"FtT R Tl TE~~Djt strict OF COLUMBIA ~ 


. - '/ 


UNITED STATES OF AMERICA 


L. PATRICK CRAY, III 
■WT— HARK^FELT 
and EDWARD SO^MILLER ‘ 


'Cirim. No. 78—000179 


/ 


MOTION FOR DISCOVERY AND INSPECTION 
ON BEHALF OF THE DEFENDANT GRAY' 


PREFATORY STATEMENT 

Counsel for the Government and for Mr. Gray have engaged 
in substantial informal negotiations ' to resolve discovery issues 
in advance of filing motions- Numerous issues have been resolved 
in this manner and are, therefore, not raised by vmy of foirmal 
motion. The discovery requests which are contained herein repre- 
sent requests v/hich either in whole or , in part the parties have 
been unable to resolve informally to date. Further negotiations 
are contemplated in a continuing effort to resolve any dispute. 
Counsel will advise the Court immediately if any additional 
discovery issues are resolved informally. / / If ^ ^ 

AFl 31 1970 ^ 

L. Patrick Gray, III, by his attorn^y^, respectTJul ly 
moves this Court to enter an Order: 

I . Docume n ts and Other^ Information Pisoove-rable-^s^ Bradys Material 

1. Requiring the Government prosecutor at th*is time to 

i . 

advise counsel for the defendant Gray of any and all inf crmat ion , 
from whatever source acquired, tending to e>:culpate the derendant 

of the offense charged in the indictment. 

2 • Requiring the Government prosecutor at this ti rae to 

state whether any person whom .the Government intends to call ar> a 


SEP ^ 
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witness was or is under investigation or indictment, or was or is 
subject to disciplinary action by an agency of the United States 
for any offense against the United States or of any state, or 
for violation of any rule or regulation of ah agency of the 
United States. If the answer is in the affirmative, to disclose 
(a) the name and address of each such witness; (b) the details and 
circumstances of each investigation and/or indictment and/or 
<3.isciplinary action; (c) as to any such investigation, indictment 
.or disciplinary action, the details and circumstances of all 
promises or- representations made by either the prosecutors or 
investigators in this case to each such witness or person acting , 
on behalf of such witness. 

4. Requiring the Government prosecutor to disclose at 

this time the names and addresses of each person questioned by 
the Government who will not be called as a witness, together with 

m ' 

any statements by such persons in the Government's possession, 
custody or control. 

5. Requiring the Government prosecutor at this time to 

disclose the nature and substance of all promises, inducements or 
rewards given by the Government to any person v/hom it intends to 
-call as a witness. 

6. Requiring the Government prosecutor to make available 

to defendant's counsel all books, records, recordings, notes, 
documents, papers, photographs or other tangible objects in the 

^Government ' s -posS’ess'ioTi, eu'stodt/^of^ control reflecting efforts 
taken during Mr. Gray's tenure ^to ensure' that the F.B.I". operated 

within the confines of the Keith decision. 

II , Documents and Other Information Discoverable" as jencks Material 

7. Requiring the Government prosecutor at this time to 

disclose the names and last known addresses of all witnesses whom 
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th.e Government intends to call to testify at the trial of this . 

case, together with any statements by such witnesses in the Govern- 
ment's possession, custody or control. 

8. Requiring the Government prosecutor at this time 

to make available to defendant's counsel all books, records, record- 
ings, notes, documents, papers, photographs or other tangible object 
in the Government's possession, custody or control which reveal the 
content of the conversation alleged to have taken place in 
August, 1972, between Tir - Gray and Mr. 24iller, as set forth in the 

first overt act of the indictment. 

Requiring the Government prosecutor at this time to 

make available to defendant's counsel all books, records, recordings 

notes, documents, pa.pers , photo.graphs or other tangible objects in 
the Government's possession, custody or control which reveal the 
content of the statement allegedly made by Mr. Gray on September 12, 
1972, as set forth in the second overt. act in the indictment. 

10. Requiring the Government prosecutor at this time to 

make available to defendant's counsel all written statements and 

the substance of all oral statements in the Government's possession, 
custody or control made by any other eo— conspirator s during the 
course of the conspiracy which the Government intends to offer in 

evidence at trial against this defendant. 

11. Requiring the Government prosecutor at this time to 

make available to defendant's counsel all written statements and 

the substance of* all oral statements in the Government ' s possession, 
custody or control made prior to or after the conspiracy' by co- 
defendants which the Government intends to offer in evidence at 
trial . 
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Documents and Other Information Material to Defendant's 
Preparation of His Defense That the Allegedly. Wrongful 
Activity Was Undertaken Without His Knov.^ledge or Authority 

12, Requiring the Governraent prosecutor at this time to 

make available to defendant's counsel all documents, books., papers, 
records, recordings, notes photographs or other tangible objects 
in the Government's possession, custody or control which reflect 
tha.t agents engaged in warrantless surveillance techniques 

from the period January 1, 1960 to the present, 

13, Requiring the Government prosecutor at this time to 
make available to defendant's counsel all documents, books, papers, 
records, recordings, notes, photographs or other tangible objects 
in the Government's possession, custody or control which reflect 

in any way that the defendant Gray was consulted, made ay/are of, 
gave specific approval to, or was advised of any of the ” surrepti tiou 
entries'* set forth as overt acts in the indictment by defendants. 
Felt, Miller, or any F.B.I. personnel during Mr. Gray's tenure as 
Acting Director of the F.B.I. 

14. Requiring the Government prosecutor at this time to 
make available to defendant's counsel all documents, books, papers, 
records, recordings, notes, photographs or other tangible objects 
in the Government ' s possession, custody or control v/hich reflect 

in any way that defendant Gray was advised of or made aware of 
any of the memoranda, communications, or conversations described 
in overt acts 6 through 32 of the indictment by defendants. Felt, 
Miller, or any F*. B.I. personnel during Mr. Gray's tenure as Acting 
Director of the F.B.I. — ' 

15. Requiring the Government prosecutor to make available 

to defendant’s counsel all F.B.I. documents in the Government's 
possession, custody* or control marked either "June" and/or "Dp Not 
File" from the period January 1, 1960 to the present. 


, Greenberg/Gray-227Q, 


16. Requiring the* .Government prosecutor to make available 

to defendant's counsel all F.B.I. Headquarters Inspection Division 

; reports and inspector's worksheets of inspections conducted by the 

F.B.I. Headquarters Inspection Division' of the New York Field 
Office, the Washington Field ' Of iice and any other field office in 
the Government's possession, custody or control in which the 
weatherman Organization, or any member thereof, was the subject 
of an investigation, or in which efforts of .any kind were .made by 
special agents of the F.B.I, to locate and apprehend fugitive member 

of the Weatherman Organizatipn . 

17. Requiring the Government prosecutor to make available 

to defendant's counsel all books, papers, records, recordings, notes 

documents, photographs or other tangible objects in the Government's 
possession, custody or control which reflect in any way that the 
House and Senate Intelligence Commitees and the General Accounting 
Office were misled by representatives of any government agency 
concerning the nature and extent of surreptitious entries ,by agents 
of 'the Federal Bureau of Investigation. . ' 

18. Requiring the Government prosecutor to make availalbe 

to defendant's counsel all books, records, recordings, notes, 

documents, papers, photographs or other tangible objects in the 
Government's possession, custody or' control which reflect contact 
between the President's Foreign Intelligence Advisory Board, or 
members of the Board staff, and the F.B.I,, particular ly_J^e_ 
Domestic Intelligence Division of the F.B.I. during Mr.- Gray's 

' tenure in office. 


-5- 
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Documents and Other Information Material to Defendant's 
Preparation of His Defense That the Indictment is Subject 
to Dismissal for Improper Selective Prosecution by the 
Government > _ ^ 

19. Requiring the Government prosecutor to make * avai lable 

to defendant's counsel all communications in the Government's 
possession, custody or control from F.B.I. headquarters to the 
Department of Justice, or other Government agencies prepared from 
1960 through 1974 which reveal, either directly or by interpretation 
of F.B.I. code symbols or other nomenclature, that special agents 

of the F.B.I. conducted surreptitious entries without a warrant. 

20. Requiring the Government prosecutor to make available 

to defendant ' s ' counsel all books, documents, papers, records, 
recordings, notes, photographs or other tangible objects in the 
Government’s possession, custody or control, which reflect that 
any person or persons in the Department of Justice, other than 
members of the F-. B . I . , were aware of the use of warrantless 
surveillance techniques by the F.B.I. from the period January 1, 

1960 to the present. 

21. Requiring the Government prosecutor to make available 

to defendant’s counsel all prosecutive reports from F.B.I. agents 
to federal prosecutors prepared during the period January 1, 1960 

to the present which reflect that F.B.I. agents engaged in warrant-- 
less surveillance techniques. 

22. Requiring the Government prosecutor to make available 

to defendant's counsel a list of all matters or cases from 1950 

to the present in which allegations or indications of , viplajtions of, 
the Fourth Amendment by law enforcement officers came to the attentioi 

of the Department of Justice. 

23. Requiring the Government prosecutor' to make available 

to defendant's counsel a list of all investigations conducted by 
the F.B.I. from 1950 to the .present for possible violations of the 
Fourth Amendment by law enforcement officers. 


- 6 - 
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24. In those ±nvestiga.ti.ons r'eferr'ed to ah>ove in which 
a determination not to prosecute was made by the Department of 
Justice, requiring the Government prosecutor to make available to 
defendant's counsel all documents showing the basis for such 
determination. 

25. Requiring the Government prosecutor to make available 
to defendant's counsel all books, papers, documents, records, 
recordings, notes,, photographs or other tangible objects in the 
Government's possession, custody or control which reflect in any way 
that any government agency other than the Federal Bureau of 
innvestig[ation engaged' in undercover jpenetration and/or surreptitious 
entries of premises frequented or believed to be frequented by 

.members of the Weatherman Organization and/or friends or sympathizers 

of that organization, including, but not limited to, all such 

documents relating to the so-called "Chaos" program conducted by i 

the Central Intelligence Agency from January 1, 1960 to the present. | 

•V. • Documents and Other Information Material to Defendant's 
Preparation of His Possible Defense That the Allegedly 
Wrongful Activity was Authorized by Higher Authority 

26. If, during the period January, 1960 to the present, 
the President of the United States, the Attorney General of the 
United States, the Director of the F . B . I . or their agents authorized 

(a) warrantless wire interceptions of persons believed to be members 
of the Weatherman Organization; or (b) the planting and/or retrieval 
of microphones on premises believed to be occupied by members of the 
Weatherman Organization without a warrant; or (c) wa.rrantless 
surreptitious entries on premises believed to be occupied by 
members of the Weatherman Organization or their sympathizers, 
requiring the Government prosecutor to ‘make available to defendant's 
counsel all books, records, recordings, notes, documents, papers, 
photographs ‘ or other tangible objects in the Government's possession, 
custody or control which ■ re fleet such authorization.' 
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X£'f during the period January, 1960 to the present, 
the President of the United States, the Attorney General of the 
United States, the Director of the or their agents ever 

withdrew authority for (a) warrantless wire interceptions Oj. 
persons believed to be members of the Weatherman Organization; 

the planting and/pr retrieval .of microphones on premises 
believed to be occupied by ; members of the Weatherman Organization 
without a warrant; or (c) warrantless surreptitious entries on 
premises believed to- be occupied by members of the Weatherman 
Organization or their sympathizers, requiring the Government 
prosecutor to make available to defendant's counsel all books, 
records, recordings, notes, documents, papers, photographs or 
other tangible objects in the Government's possession, custody 
or control which reflect withdrawal of such authorization. 

28. If the President of the United States, the Attorney 

' « - 

General of the United States, the Director of the F.B.I. or their 
agents ever authorized the F.B.I. to use surreptitious entries 
without a warrant to install and/or retrieve microphones without 
a warrant; to install wiretaps without a warrant; or to open mail 
without a warrant, as investigative techniques, requiring the 
Government’s prosecutor to make available to defendant’s counsel 
all books, records, recordings, notes, documents, papers, 
photographs, or other tangible objects in the Government’s pos- 
session, custody or control which reflect the authorization to 
use such -investigative techniques . 

29. If the President of the United States, the Attorney 
General of the United States, the Director of the F.B.I. or thei . 
agents ever withdrew authority, from the F.B.I. to, use surreptitious 
entries without a warrant; to install and/or retrieve microphones 
without a warrant; to- install wiretaps without a warrant; or to 
open mail wi-thout -a warrant, as- investigative techniques, requiring 

- 8 - 
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the Government prosecutor to make available to defendant's counsel 
all books, records, recordings, notes, .documents, papers, photo- 
graphs, or other .tangible objects in the Government's possession, 
custody or control v/hich reflect withdrawal of the authorization to 

use su-Ch investiga.ti.ve techniques •• 

30. Requiring the Government prosecutor to make available 

to defendant's counsel all books, papers, records, recordings, 
notes, documents, photographs or other tangible objects in the 
possession, custody or control of the Government, which pertain to 
the creation and function of the Cabinet ' Comittee on Terrorism and 
any contact between that Committee and any representative of the 
, including but not limited to the defendant. Gray. 

31. Requiring the Government- prosecutor to make available to 
defendant’s counsel all documents .and memoranda in the Government’s 
possession, custody or control, prepared by the White House, Depart- 
ment of Defen.se, CIA, Department of Treasury, Department of State, 
NSA, Department of Justice, and the F.B..I. concerning plans to deal 
with ■ the Weatherman Underground Organization and other terrorist 
groups from 1969 through . 1974 , including but not limited to, the 

so-called "Huston Report" in 1970- o.r 1971. 

32- Requiring the Government prosecutor to make available 
to defendant's- counsel all documents in the Government’s possession, 
custody or control, shpwing communication between the White House 
and the Department of Justice, and the White House and the F.B.I., 
concerning plans and investigative me thod s -to deal with .the Weathea^. 
man Organization and other terrorist groups from 1969 through 1974, 
including but not limited to: a memorandum prepared in the early 

1970s by Mr. Robert Haynes, F.B.I. liaison to the White House, 
which related a conversation with Mr. Egil Krogh, the substance of 
which was that Mr. Krogh stated that President Nixon wanted the 
F.B.I. to use all means, possible to stop terrorist activities. 

- 9 - 
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33, Requiring the Government prosecutor to' make available 

to defendant's counsel those portions of all tapes, and transcripts 
of White House conversations in the Government's possession, custody 
or control in which the Weatherman Underground Organization and/ or 
other terrorist groups were discussed, during the period from 
January 20, 1969 through May 31, 1973- 

34. Requiring the Government prosecutor to make available 
to defendant's counsel all documents, including reports and 
statements of persons interviewed, in the Government's possession, 
custody or control, which indicate that there was an absence of 
approval by authorities higher than these defendants of the 
surreptitious entries alleged in. the indictment, or that said 
higher authorities disapproved such surreptitious entries- 

35- Requiring the Government prosecutor to make available 
to defendant's counsel all documents in the Government's possession,, 
custody or control showing whether or not the President of the 
United States or * the Attorney General authorized the ”A1 Fatah" 
surreptitious entry or entries in September, 1972. 

36. Requiring the Government prosecutor at this time to 
make available to defendant's counsel any and all documents, books, 
papers, records, recordings, notes, photographs or other tangible 
objects in the Government's possession, custody or control which 
reflect in any way that the President of the United States and/or 
the Attorney General of the United States and/or their representative 
were advised that the F.B,1. inves tlgation of the Weatherman Under- 
ground would include surreptitious entries. 

37. Requiring the Government prosecutor at this time to 
make available to defendant's counsel any and all documents, books, 
papers, records, recordings, notes., photographs or other tangible 
objects in the Government's possession, custody or control which 
reflect in any way that Congressional Committees investigating the 

t 

- 10 - 
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Weatherman Underground’s bombing of the U.S. Capitol -were told that 
surreptitious entries had ocourred or would take place in the 

future. ' . , 

38. Requiring the Government prosecutor to make available 

to defendant’s counsel all orders^ directives, policy statements, 
or guidelines issued -to or by the in the Government’s 

possession, custody or control, effective from 1950 to the present, 
regarding investigative procedures to be followed in matters 
involving the national security or internal security of the United 
States including the installation of electronic surveillance and 
entries into homes, apartments, or other places. 

39. Requiring the Government prosecutor to make available 
to defendant’s counsel all books, papers, records, recordings, 
notes, documents, photographs or other tangible objects in the 
Government’s possession/ custody or control v/hich reflect that 

p ^ B , I ^ agents received incentive awards for conducting surreptitious 
entries from January 1, 1960 to the present. 

VI. Documents and Other Information Material to Defendant’s 
preparation of His Defense that the Allegedly Unlawful 
Activity was Conducted in Response to a Threat to the 
National Security Which Justified the Use of Surreptitious 
Entries Without Warrants ^ ^ 

40. Requiring the Government .prosecutor to make available 

to defendant’s counsel all documents prepared by a joint Department 
of Justice/F . B . I . committee known as the "Department Review Commit- 
tee" in the Government’s possession, custody or control, which 
reflect that on or about April 8, 197 6 and^aqain .on . or^aboub - - 

August 31, 1976, said Committee designated the Weatherman investi- 

gation as a national security matter. 

‘41, Requiring the Government prosecutor to make available 
to defendant’s counsel all books, papers, records, recordings, 
documents, notes, photographs or other tangible , objects in the 
possession, custody or control of the Government v/hich directly 
or indirectly reflect involvement or colloboration by the Weatherman 

- 11 - 
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Organization or its members with any foreign power, or with any 
agent of a foreign power. 

42. Requiring- the Government prosecutor to make availabl 
; to defendant's counsel all book’s, papers, records, recoirdings, 

documents, notes, photographs or other tangible objects in the 
possession, custody or control of the Government which reflect 
that the Weatherman Underground Organization was ever classified 
by any government agency or committee as a national security 
threat or a threat to the internal security of the United States. 

43. Requiring the Government prosecutor to make availabl 

to defendant’s counsel all books, papers, records, recordings, 
documents, notes, photographs or other tangible objects in the 
possession of the Department of Justice, the the DID, CIA, 

NSA, Department of Treasury,, and State Department which show 

that members of the Weatherman Underground Organization had con- 
nections with foreign countries, traveled to or from foreign 
countries, sent or received communications to or from foreign coun 
or received financial dr other assistance from foreign countries ^ 
Such docxoments include but are not limited to pertinent documents 
from the following sources : 

, . a. The so-called "Chicago Report"; more 
specifically, a report compiled by the Chicago office of the 
F.B.I. detailing the relationship of members of the Weatherman 
Organization and foreign governments or agents. 

b. Any electronic surveillance v/hich discloses 
the information requested in this paragraph including electronic 
surveillance of one William Ayres, a Weatherman member, which 
indicates contact with the government of North Vietnam. 


i 
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c. Internal documents of the* Weatherman Organi- 
zation including all copies in the possession of the Govern- 
ment of the publication " Osawatomie , the V7eatherman periodical. 

d. Any and all reports of foreign law enforce- 
ment or governmental agencies including but not limited to - . 
the Royal Canadian Mounted Police. 

e. Documents in F.B.I. files showing communi- 
cations between the Weatherman Organization, SDS, the "Venceremos 
Brigade", and the Cuban Mission to the United Nations^. 

f. Pertinent documents from F.B.I. files designated 

as **109-12" (foreign political matters^ and. all subfiles there- 
under. 

g. Pertinent documents f.rom F.B.I. files designated 

as "66-1686" (the "June** file). 

h. Pertinent documents from F.B.I. files described 

as "Foreign Influence in the New Left'* and all subfiles thereunder. 

i. All pertinent information obtained from surrend- 
ered or apprehended Weatherman, fugitives showing foreign connections 
or influence. 

VII. Documents and Other Information Material to Defendant's 

Preparation of His Defense That the Indictment is Subject 

to Dismissal for Improper Conduct by the Government in 

Connection With the Grand Jury Proceedings 

44, Requiring the Government prosecutor to disclose to 
defendant's counsel the date of convening of each grand jury con- 
sidering proceedings against the defendants in this case, or any of 
them,-»-i-n -the United- States. District Court ' fof“ the Southern District 
of New York or the United States District Court for the -District 
of Columbia or elsewhere; the date of the first issuance of a 
subpoena duces tecum by each such grand jury; the' date of the 
first issuance of a subpoena for testimony by each such grand jury; 

the date of the first receipt of documents by each such grand jury; 

the date of dissolution of each such grand jury; and identical 

"i' 
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Information 


relating to the grand jury returning the indictment 
in this matter. 

45. Requiring, the Government prosecutor to make available 

; to defendant's counsel all petitions^ motions and orders of 
court relating to the convening and/or ■ discharge of any of. the 
aforesaid grand juries. 

4-6 ♦ Requiring the Government prosecutor to make available 

to defendant's counsel a listing of all materials subpoenaed by 
each such grand jury and all witness testimony taken by each such 
qrand jury and a statement as to which of these documents and what 
of this testimony was submitted to each subsequent grand jury, 
including each reference by any prosecutor to any such document (s) 

or testimony . , > ” 

47. Requiring the Government prosecutor to produce all 

documents reflecting authorization for Mir. Skolnik to sign the 
indictment returned in this case. 

VII . Documents and Other Information Material to Defendant's 

-Preparation of His Defense That the Indictment is Subject 
To Dismissal Due to Prejudicial Pre-Indictment Delay 

48. Reference the Attorney General's press release of 

4/10/78 which stated (page 2): ’’In the course of the investigation 

evidence was developed which indicated that the FBI , and perhaps 
one or more Justice Department attorneys, failed to make full 
disclosure of surreptitious entries. . • . Requiring the 

Government prosecutor to disclose to defendant's counsel the names 

and, positions of the attorneys referred to, and disclose the 

evidence referred to, insofar as it shows knowledge of the 
surreptitious entries by any Department of Justice attorneys prior 
to 1976. This request includes but is not limited to documentary 
evidence and statements of witnesses interviewed. 
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49* Requiring the Government prosecutor to make available 


to defendant's counsel a list of all records, documents, files, 
statements and other relevant evidentiary materials which the^ 
Government knows or has reason to know have been destroyed or lost 
since the time the. Government first became aware of the alleged 
facts resulting in this , indictment. 

50. Requiring the Government prosecutor to^ make available 
-to defendant ’ s counsel a list of all persons having information 
relevant and material to the charges herein who have either died 
or whose whereabouts are no longer knov/n to the Government, since 
the Government became aware of the facts resulting in this indict- 


ment. • 

IX. Documents and -Other Information Material to Defendant's 

Preparation of -His Defense That the Indictment is Subject 
t:o Dismissal for Improper Pre-Trial Publicity Emanating 
. From Officials of the Department of Justice . 

51. Requiring the Government prosecutor to make available 
to defendant's counsel all press releases, speeches, interviews, 
public, statements, or transcripts or recordings of public statements 
formal or informal by the Attorney General of the United States , 
the Chief of the Criminal Section of the Civil Rights Division or 
other representatives of the Department of Justice in the Govern- 
ment's possession, custody or control, re3.ating in any way to the 
investigation'^ or indictment of the defendant. 

52. Requiring the Government prosecutor to make available 

to defendant's counsel all records and notations of meetings or 

^■DersQnal or- telephone conversations v/ith media representatives by 

the Attorney General of the United States or personnel of . the 
Department of Justice in the Government's possession, custody or 
control, relating in any way to the investigation or indictment 
of the defendant. 

53. Requiring the Government prosecutor to make avarlabJ.e 

to defendant's counsel all press releases, public statements ano 
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communications to Congressional Committees issued at any time 
by the United States Attorneys for the District of , Columbia or 

the Southern District of Uev/ YorJc, or the Department of Justice, 
in the Government’s possession, custody or control, relating in 
any way to investigations of illegal break— ins by the Federal 
Bureau of Investigation generated since January 1, 1973. 

54. Requiring the Government prosecutor to identify to 

defendant’s counsel the time, place, participants, nature, occasion, 
and substance of each statement to or in the presence of any press, 
ratio, or television representative concerning the investigation 

or indictment of the defendant, by the- A-ttorney General of the 

United States, by any representative of the United States Attorney’s' 
Office in New York or Washington, the Department of Justice or 
any employee thereof, to the extent that this information is not - 
disclosed by documents produced pursuant to paragraph 53 above. 

55. Requiring the Government prosecutor to make available 

•to defendant’s counsel all Justice Department memoranda in the 

Government's possession, custody or control, relating in any way to 
pj^e— trial publicity in connection with the investigation or indict- 
ment of defendant and identification of the time, place, participants 
nature, reason and substance of each verbal communication or instruc- 
tion within the Justice Department relating to pre-trial publicity 
in connection with this investigation and indictment, including all 
communications between the Department and present and former 
counsel associated with the investigation, including William L. — 
Gardner, Stephen Horn,’ and Richard F. Johnston, relating to , ^ 

volunteered, public statements concerning the investigation and 
indictments . 

56. Requiring the Government prosecutor to make available 
to defendant’s counsel those portions of the grand jury minutes 
reflecting questioning of witnesses by grand jurors.' or comments 

' f 

by grand jurors. ^ 


Greenberg/Gray-2282 


4 







IN THE UNITED STATES DISTRICT COU3 
. EOR THE DISTRICT OF COEUMBIA 


4? 




UNITED STATES OF AJIERICA 


ii 






jl E. PATRECK GRAY. Ill, 
i i W . markc^^'e ET 
!!'- 

\ EDWARD S >^ILLER 


CRIMIN7VL MO , 7 8-00179 




J 
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■MOTION FOR DISCOVERY AND INSPECTION 
ON BEHALF OF DEFENDANT W. MARK FELT 


COMES NOW the defendant;. W. MARK FELT, hy counsel, and moves] 
this Honor-able Court for an Order, pursuant to Rule 16, Federal 
Rules of Criminal Procedure, permitting him to inspect and copy 
specific records and other documentary materials which are 
■ designated hereinafter. 

Where used, the term "documentary materials" means all 
books, papers, documents, records, letters, memoranda, photo- 
graphs, criminal records, tape recordings, or other tangible 
objects in the possession, custody or control of any governmenr 
agency , including but not limited to the White House, G.S.A. , 
the Justice Department, the F.B.I. , the C.I.A. , the State Depart-] 
ment, the Treasury Department, the Secret Service, the Defense 
Department and ‘the N.S.A;. 

The grounds for and points and authorities in support of 
this Motion are set forth in an attached memorandum which, v.-here 
appropriate, also sets forth the relevance and materiality of 

the materials sought and our entitlement to them. ^ ^ — 

RECOROEO ^ 


A. 


General 


1/ AUG 3X 1978 . 

1. Any relevant— written, or recorded stateraents^ macl 


Ii 


I by the defendant W. Maark Felt, .including documentary "material 


JLftOMARO. COHEiN 
a GETTINCS 
SUITli' OOO ‘I 

OO N. UHLE. STREET ’* 
UINGTON. VA. 2^*201 , 

<703) S23-2nGO j 
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I ( 

■H 


The v/ord "relevant" as used herein means relating to uhe fol- 
lowing subjects: intelligence programs, domestic and foreign; 
terrorist activities, domestic and foreign; the Weatherman 
Organization; the use of any inves tiga t i ve techi-iiques in 
intelligence progr-ams , or investigations into terrorist 
activities and the Weatherman Organization, and; the use of 
any investigative technique in any other inves t iga t ions and 
programs involving, for example, fugitives or organj. 7 :ed cjrrline 

/ 


8 4 SEP 14 1978 
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au UiK' J:i for him between 19 4 2 and 19 7 3 and made and 

. ,.t j n I -i i Justice Department and the F.B.I. i,n the 

or*dinary co.urse of business.. 

2 . Any relevant written or recorded statements made by 

alleged co-conspirators, b. Patrick Gray and Edward S. Hiller, 

' including documentary material authorized by or for tliem between 
^ '1942 and 1973 and made and maintained or received by the Justice 
! Department and the F.B.I. in the ordinary course of business, 

j 3. Any relevant written or recorded statements made by any 

I other alleged co— conspirator , including documentary material 
authorized by or for them between 1942 and 1973 and made and 
maiiitained or received by the Justice Department and the F.B.I. 

. in the ordinary course of business. 

4 , Any relevant written or recorded statements made by any 

other person between 1942 and 1973 and made and maintained or. 
received by the Justice Department and the F.B.I. in the 
ordinary course of business which was seen by, routed to, 

. disseminated to or the . contents or existence of which would 


i.LOrJARD. COHEN ' 

^ gettings I 

guite soo j! 

'.ON. UHUE STREET 4 
' LINOTON. VA. 22201 ** 
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.normally have been known to the dptendant W. Mark Felt. 

5 - The substance of any' oral statement which the government 
intends to offer in evidence at the trial made by defendant W. 
Mark Felt in response to interrogation ' by any person then’ known 
to Mr.. Felt to be a government agent, 
i 6 . Documentary materials which are intended for use by the 

government as evidence in chief at trial or which were obtained 
from or belong to defendant W. Mark' Felf. 

7. The results or reports of any scientific tests or 
experiments conducted during the investigation v/hich led to this 
indictment and prosecution. 

8 . Documentary materials or the substance of any oral state- 

2 / 

ment relating to any electronic surveillance— employed by tlie 


— Withi_n the meaning of 18 U.S.C. 2510, e t . seg . 
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!l 

ij govcrnnient during the investigation which led to this indictiuent 
jj and prosecution. 

9 . The fruits of any se'arches and seizures conducted by the 
government during the investigation which led to this indictment 
! and prosecution^ together with all warrants, and affidavits in 
support thereof^ including but not limd-ted to items seized from 
F.B.I. offices in Washington, D. C. , and New York, N. Y. , on 


August 19, 1976- 


t-EONARD, COHEN 
ft GETTINGS 
SUITE GOO 
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10 . Documentary materials made and maintained or received by 

the Justice Department and the F.B.I. -in the. ordinary course of 

business concerning all Weatheirman fugitives referred to in 
paragraph 5 of the indictment including arrest v/arrants and sup- ' 
porting affidavits thereof. 

11- Docirmentary materials made and maintained or received by 

the Justice Department and the F.B.I. in the ordinary course of 

business relating to overt acts 1 through 5 of the indictment . 

12. Documentary materials made and maintained or received by 

the Justice Department and the F.B.I. in the ordinary course of 

business relating to Jennifer Dohrn , Judith Clark, Susan Roth, 
Frances Shreiberg, Mr. and Mrs. Benjamin Cohen, Mortimer Bookehin 
and Leonard Machtinger, named in paragraph - 6 of the indictment 
as citizens of the United States, relatives and acquaintances of 
Weatherman fugitives and also named, variously, in overt acts 6/ 
through 32 of the indictment. * 

13*. Documentary materials made and maintained or received by 

the Justice Department and the F.B.I. in the ordinary course of 

business which reflect the names, last known address and dates 
of service in the position of all persons serving as Assistant 
Directors and above within the F.B.I. from 1942 to the present. 

14. Documentary materials reflecting convers at ions among the 
President of the United States and any member of his staff or 
between the President of the United States or .any member of his 
staff and any member of the Executive or Legislative Branch of 

' ^ - 3 - - 
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II 


I 

I 

( 

I 

It 

I 


I t 

the Goverjimen t relating to terrorist activities in general, and 
the Weatherman Organization in particular betv/een 19 6 4 and Lhe 
present, 

B . Witnesses 

1. The names and addresses of all ’'others to the grand jury 

known" with whom the defendant W. Mark Felt is alleged to have 
conspired, together with any statements by such persons in the 
government’s possession, custody or control. 

2. The names and addresses of all persons whom the governmer 

intends to call as witnesses , together with any statements by 
such witnesses in the government's posses.sion, custody or control 

3. The names and addresses of all persons interviewed or 

questioned by the government during, the investigation which led 
to this indictment and prosecution and whom the government, at 
this time, does not intend to call as witnesses, together with 
any statements by such persons in the government's possession, 
custody or control. 

4. Documentary materials relating to or the substance of 
any oral statements containing premises, inducements or rev/ards 
given by the government to' any persons whom it intends to call 
as a witness or who was interviewed or questioned by the govern- 
ment du^cing the investigation which led to this indictment and 
prosecution. 

5 . Documentary materials .relating to or the substance of an^^ 
oral statements containing advice or threats of indictment or the 
institution of disciplinary action made by the government to any 
person during the investigation which led to this indictment and 
prosecution. 


UCONAno. COHEN 
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C . The Weatherman Organization 

Documentary materials made and maintained or received by the 
Justice Department and the F.B.'I. in the ordinary course of 
business which reflect: 
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1- the name, last knov/n address and d^ites ol , service in the ! 
position of all persons in tlie chain— of —command between the 
Director of the F.B.I, and "street— agent " in all F.B.J. field 
offices, inclusive, from 1968. to the present, whose assignment 
and responsibility it was to investigate the activities of the 
Weatherman Organization and to locate and apprehend Weathex-man 
fugitives ; ’ . ' . j 

2. the name, last known address and alleged criminal 
activities of each known or suspected member of the Weatherman 
Organization from 1968 to the present; 

3. F.B.I. efforts and the efforts of other law enforcement 
and intelligence agencies , federal , state, local and foreign, to 
investigate the activities o,f the Weatherman Organization and to 

- locate and apprehend Weatherman fugitives, including but not 
limited to the establishment of. special units or squads within 
the F.B.I.; 

4. involvement or collaboration by the Weatherman Organiza- 
tion or its members with any foreign power or any agent of a' 
foreign power including any known foreign travel by its members 
from 1968 to the present; ■ 

5- the authorization, withdrawal of authorization,, or 
prohibition both specific and general by the President of the 
United States or any member of his staff, the Attorney General 
Deputy Attorney General, Assistant Attorneys General, Criminal 
■Division, Internal Security Division and Office of Legal Counsel, 
and the Director or any Assistant Director of the F.B^I. of the 
use in the. conduct of investigations by the F.B.I. of the- 
Weatherman Organization of electronic surveillance pursuant to 
IS U.S.C. 2516 e t seq . , of warrantless electronic surveillance, 
the warrantless installation and retrieval of microphones, war— 


il rantless entries of any premises and searches and seizures there 

LEONARD. COHEN . 

li covers, mail openings and the use of infor-mants and under- 

SUITC COO ! 1- 
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6. ^ny special traiiiing between 19 6 8 cxnd the -piresent given 
to or proposed tor agents v/hose assignment and re spons ibi li ty it 
was to investigate .the activities of the Weatherman Organization 
and to locate and apprehend Weatherman fugitives; 

7. public statements including press releases or testimony 
before Congress whether public or in' executive session by any | 
member of the Executive or Legislative Branches of the Government 
from 1968 to the present concerning the XVeatherman Organization; 

8. the classification, designation, or characterization by 

any member of the Executive or Legislative Branches of the 
Government from 1968 to the present of the Weatherman Organizatic 
as a terrorist organization, a subversive organization, a threat 
to national or internal security, a foreign dominated organiza- 
tion ,' a purely domestic organization or any other characteriza- 
tion of similar import. ' , 

D . The Defense of Selective Prosecution and Lack of 
Specific Criminal Intent 

Documentary materials made and maintained or received by 
the Justice Department and the F . B ,T . in the ordinary course of 
business from 1939 to. the present which reflect: 

1. the authority, responsibility and jurisdiction of the 
F.B.l. to conduct investigations in the. fields of domestic and 
foreign intelligence, sabotage and espionage, subversive activi- 
ties and terrorism; 

2. the delegation within the F.'B,I. of the authority', 
•responsibility and jurisdiction to conduct the investigations 

enumerated in paragraph Dl , supra ; 

3. the authorization, withdrawal of authorization, or 
prohibition, both specific and general, by the President of the 
United States or any member of his staff, the Attorney General, 
Deputy Attorney- General, Assistant Attorneys General, Criminal 
Division, Internal Security Division and office of Legal Counsel 
and the Director or any Assistant Director of the F.B.I. , of 
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il the use in the conduct of ciny investigation by the F.B.X, or any 
! j 

!j other government agency of electronic surveillance pursuant to 
18 U.S.C. 2516 e t . seq , , of warrantless electronic surveil3.ance ^ 
the v/arrantless installation and retrieval of microphones, war- 
rantless entries of any premises and searches and seizures therei 
mail covers, mail openings and the use of .informants and under- 
cover agents, except documentary materials related to specific 
uses of electronic surveillance pursuant to 18 U.S.C. 2516 et seq 

4. that the President of the United States or any member of 
j his staff or uny employee of the Justice Department except the 

F.B.I. had knowledge either generally or in specific. situations, 
of the use in the conduct of any investigation by the F.B.I. or 
. any other government agency of v/arrantless electronic surveil3.anc 
the warrantless installation and retrieval of microphones ,- 
warrantless entries of ‘any premises and searches and seizures 
therein, mail covers and mail openings; 

5. - knov/ledge on the part of any employee of the Justice 
Department, except- the F.B.I. , that any -law enforcement officer 
in the United States, federal, state and local, had uti3.ized, 

in the conduct of a lawful and official investigation, any 
investigative technique or committed any act V7hich, on its face, 

I violated^ any person's rights under the Fourth Amendment to the 
Constitution of the United States; 

6. knowledge on the part of any employee of the Justice 
Department, except the F.B.I. , that any law enforcement officer 
in the United States, federal, state or local, had utilized, in 
the conduct of a lawful and official investigation , any investiga- 
tive technique or committed any act v/hich , on its face , violated 

person's rights under the First, Fifth, Sixth or Fourteenth 
Amendments to the Constitution of the United States. 
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K. Prejudicial l^rG-'XncI i d zincnt. Delny and Prej iict icia l 
Public S t:a teiucn bs \j y ^ u sbi ce Dopar tma n ii Of r icT^ls 

Documentary materials made and maintained by the Justice 
Department, except the F.B.I. , in the ordinary course of businesj 
which reflect: ^ ' 

1. the first date on which any employee of the Justice 
Department, except the F. B . I , became a.ware th.at warrantless 
entries of premises and searches and seizures therein had been 
utilised in the F. B.I, investigation of the Weatherman 

- Organization ; . , • ' 

2. the first date on which any attorney of the Justice 
Department -concluded that sufficient evidence had been developed 
to present an indictment to any grand jury naming W. MarJc Felt 
as a defendant arising- out of warrantless entries of premises 
and searches and seizures therein during the F.B.I. investigatior 
of the Weatherman Organization; 

3. the reasons for delay between the date established 

in paragraph B2 , supra , April 10, 1978, in presenting the indict- 

ment herein to any grand jury; 

4. the reasons for the selec*t'ion of the District of Columbia 
as the jurisdiction within which to institute these proceedings; 

5. the role of William C. Sullivan in the matters which are 


the subject of this indictment, including but not limited to any 
testimony he may have given before any federal grand jury, in - 


connection with the investigation which led to the indictment 
and prosecution, any and all relevant, written or recorded sta-J' 
ments made by or for him b<atween 1942 and 1973, made and .ma? 
tained by the Justice Departmentyand the F . B . 1'. in: the ore 


course ’of business, and Mr. Sullivan's' personnel •flle.‘;*as 


employee of the. F.B.I. ; 


the content or substance of any public Ktat^ 


^^a^GETTiNGs^*^ J employee of the Justice Department*, from 19 7 

SUITE SOO ! ' . ' " *' *■ 

too N. UHLE STREET ' uu d til G contoiit or substance of any private stat 
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have been made or. reasonably believed to have been made by any 
known or unknown employee of the Justice Department, to any 
person representing' the hews media from 1975 to the present, 
concerning ’ the investigation which has led to this- indictment 
or its subject matter. , ' . ' 


LEONARD, COHEN i 
a GETTINGS \ 

SUITE sob ! 

AaO N. UHLE STREET | 
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F - Specific Documents the Existence of which is Known 
to Defendant W. Mark Felt 

1. The memorandum and all other documentary materials sup- 
porting .and relating to it, issued by then F.B.l. Director J. 
Edgar Hoover in 1966-67; ordering a halt in the use of surrepti- 
tious entries . 

2 Documentary materials relating to the Cabinet Committee 
on Terrorism, the President's Foreign Intelligence Advisory 

Board and the so called "Houston -Report" . “ . - . ' 

3. Documentary materials . relating to the redesignation in 
or cibout' February 19 73 of the "Domestic Intelligence Division" 
as the "Intelligence Division" of the F:B.I. 

4. Documentary materials relating to the decision of the 
United States Supreme Court in June, 1972 , formally knov/n as 
United States v. United States District Court , and informally 
known as the "Keith" decision, including, but not limited to, 

. opinion ’memoranda by Justice Department attorneys concerning its 
applicability and documents showing the redesignation of 
previously ‘ des ignated. domestic intelligence subjects as foreign 
intelligence or intelligence subjects . 

5. The memorandum entitled "Position Paper on Jurisdiction" 

dated February 13, 1975, from the Intelligence Division of the 

F.B.l. , and all other documentary materials supporting and 
relating to it. ' , 

6. The memorandum entitled "An Analysis of F.B.l. Domestic 

Security Intelligence Investigations: Authority, Official 
Attitudes and Activities in Historical Perspective", dated 
October 28, 1975, and all other documentary materials suppo.i'ting 

and relating to it. . 
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' * • *lhG niGinoiTciriclunTi f xroni X^olDGjrt 1*13.2/21^3 / F . G , X . lisisoii to the; 

White House, which related to his coiiver-sat io2i with Egil Krogh 
in which then President Ninon’s -viev/s were stated on F.B.I. 
efforts to halt terrorist acts, 

8. Ihe report compiled hy the Chicago field office of the 
F.B.I. in 19 6 6.— 6 7 showing the relationship of the Weatherman 
Organization to foreign governments or their agents,. 

written- or recorded statements of Charles Brennan, 

• i^c:liJ-ding Grand Jury testimony , and his complete personnel file 
and any documentary materials ' authorized by him relevant to 
intelligence and terrorist investigations. 

10. The memorandum from William Ruckleshaus, then Deputy 
Attorney General of the United States, to Clarence M. Kelley, 
then Director of the F.B.I. , da. ted approximately July, 19 7.3, 
relating to, among other things , surreptitious entries . 

11.. A transcript of the testimony of Attorney General Griffir 
Bell in the United States District Court for the Eastern District 
of Virginia., Alexandria Divisipn, in March, 19 78, in the case 
of United States v. Humphrey and *Hung , Cr. 78 — 25-A. 

12. A transcript of the testimony of Attorney General Griffin 
Bell and F.B.I. Director William Webster before a Senate Committe 
in April, 1978 , relati 2 :ig to legislation on the subject of F.B.I. 
investigative jurisdiction and all documentary materials sup- 
porting and relating to it. 

13. Memoranda betwee 2 nL then Deputy Attorney Geiieral Byron R. 
White during 1961-62 and the F.B.I. relating to investigative* 


technigues utilized by the F.B.I, in domestic and foreign 
intelligeiice programs and organized crime investigations. 

14. Docimentary materials .relating to the after-the-fact 
authorization of then Attorney General Nicholas deB . Katzenbach 


LEONARD. COHEN I wlretaps and microphone surveillances of domestic and foreign 

a GETTINGS ! . . 

SUITE 500 ; intelligence subjects and in organized crime inves tig'atioii s* durinc 
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15. Documanlar-y materi^ils relating to the use of w^^rrantl■e ss 


wiretaps, mic^rophone s urveillcince , surreptitious entries 


aj-iCL r.iai . 


openings in: / • - ‘ ■ 

a) investigations by the F . 13 . I . and the Internal Revenue 
Service between 1957 and 1966 into organized crime matters; 

b) the so-called '-'Kissinger v/iretaps"; 

- 

c) the so-called "Cointelpro" program; and 

d) investigations of the Communist and Socialist Workers 

Parties ; ' ■ 

including, but not limited to, the files of the Civil Division 
of the Justice Department and all pleadings on- behalf of the 
United States in civil actions filed against the United States 
arising out of these matters. 

Defense counsel has sought the materials designated here fi 


the Justice Department attorneys assigned to handle th 


IS case . 


We have already been provided with and have been assured future 
access to a large part of what has been designated here. Much, 

however, has also been denied us and, as to many reguests, v/e do 
not know as yet what will be provided and what will not. There- 


I fore, for the record at this time we feel compelled to make a 
I complete discovery demand with the belief, though, that many of 
I the disputes which still remain can be worked out prior to June 


12, 1978, and without the necessity of having to litigate them. 

In a v/ord, the government has not been "all bad" thus far. 

Respectfully submitted. 


/3i^ 


Brian P . Gettings , E sq u i r e 
Counsel for Defendant W. Mark 
Felt 
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CER'rJFICATE OF SERVICE 


I hereby certify that a, true copy of the foregoing was 
maiiled, postage prepaid, to Thomas A. Kennelly, Diuguid, Siegel 
& Kennelly, 1000 Connecticut Avenue', N.W. , Washington, D. C. 
2003 6; Alan I. Baron, Esquire, -Frank, Bernstein, Conaway & 
Gol.diT\ari , 1300 Mercantile Bank & Trust Building, 2 Hopkins P 

Baltimore, Maryland 2.1201; Francis J. Martin; Esquire, Uni 
States Department Of Justice, Criminal Division, Washington, 

D. C. 20530; and Barnett Skolnik', Esquire, Office of U^. S.’ 

Attorney, 101 East, Lombard Street, Balt imore , 'Mary land , this 
__^^^5^day of May, 19 78. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLU.MBIA 


UNITED STATES OF AMERICA 


Crim. No. 78-00179 


V . 




to. SIEGEL * kEMNELLY 

iionNL'rc AT LAW 
O CONM. A VC,. N. V.*. 

£UtT C M tX 
n.'.'J'fOW, O. C, 20 C 3 * 
ciO?> e? J. 07 CO 


L. Illr 

Ct ,l^a n d __ 
EDWARD^ .gjMILLER 


(Viol ation of Title lS*7^ 
United States Code 
Section 241; Conspiracy 
Against Rights of Citizens) 






DEFENDANT MI LEER’S MOTION FOR DISCOVERY 


On May 1/ 1978^ defendant Miller, through his counsel 
submitted to Government counsel 45 written requests fo 
discovery materials. On May 11, 1978, undersigned counse 
received v/ritten responses to said requests. The Government ha 
acceded to some of the requests. Of these, some of the document 
have already been provided, others are promised in the nea 
future, and others — characterized by the Government as - k 
and Br ady materials -- are promised 30 days before trial. 

In all, the Government has acceded to 20 request.s i 
the manner described above. 






However, the Government has denied 14 requests i n tqj: 


and nine requests in part, and to tv^o requests h a,s.u»slL a t e d that 

Not rhco r oho^ ^ 

such documents are known to Government counsel. AUG 31 1978 
All of the documents requested and dei^yi^j^ 


Lerr a 

to the preparation of Miller’s defense, for reasons set Fortin i 
the attached Memorandum. Accordingly, defer.dant Mi 11 or 

pui-Guant to Rule 16(a) (1) (C) of the F.R.Cr.P. and Rule 2-5 (a) o 


the Rul.es Of this Cou r t , * f h n r ^ for an order gram R 


discovery of the documents set forth, in the o. 1 1 a ohod c-f-cor r 
of Points and Authorities which are wi'thin the possess 
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a 





ft 
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custody* or control 
the preparation of 


of the Government, and which are material 
defendant Miller^s defense- 

Respectfully submitted, 

DIUGUID, SIEGEL & KENNELLY 
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cyio. SICGCL • KENNELLY] 
. A.T70NKCYS AT LA.W , 

>0 AVC., N. W, 

CIHTC: t * 12 

- oti. o. cz- aooso 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT 'OF COLUMBIA 


UNITED STATES OF AMERICA' 

V, 

L* PATRICK GRAY, III, 

W. MARK FELT, and 
EDWARD S, MILLER 


Crim- No, 78-00179 

(Violation of Title 18, ‘ 
United States Code 
Section 241: Conspiracy 

Against Rights of Citizens) 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANT MILLER’S 
MOTION FOR DISCOVERY 


Introduction : . • 

Generally speaking. Government counsel have agreed toj 
turn over for inspection all FBI files relating to the V7eather~ 
man investigation. However - — again generally speaking — they 
have denied discovery aimed at (1) determining whether this 
defendant’s conduct was "consistent with the then prevailing 
statutory or constitutional .norms and with long— s t and i ng 
historical precedent"- ( Zwe i bon v. Mi tchel 1 , D.C.D.C. 2/21/78, 46 

L.W. 2449); (2) establishing the defense of lack of criminal 

intent; (3) establishing the defense of approval of higher 
authority as an exception to the mistake of lav/ doctrine [ U . 5 , 


v. Barker ,. 178 U.S, App. D,C- 174, 546 F.2d 940 (1976)]; (4) 
determining whether there are grounds for dismissal for pre- 
indictment delay; -and (5) determining whether .there are grouhds 
for dismissal because of selective prosecution. 


Discovery Needed to Determine Whether an 
Offense was Committed and V7hethor Defendant 
Had the- Reouisite C r im i n a 1— Tn t e n t ' - -- — ^ 


This is an unusual indictment. The offense alleged is 
that the defendants conspired to "utilize the technique of 
surreptitious entry" in the Weatherman investigation in 1972-73, 
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We have found no statute which prohibits the technique o. 
surreptitious entry. On. the ■ contrary , as we pointed out in our 
ino'tion to dismiss for failure to state an offense, the 

Government has contended in many cases' that surreptitious 
entries are not inherently unlawful, even in cases not related 
to national security.^^ 

In the absence of a statute, we must look elsev^here tc 
determine standards of conduct. What we are first trying tc 
determine through discovery is: 

a. What were the policies and procedures 

concerning surreptitious entries? Were 

they clear? 'Did they distinguish between 
different types of investigations and 
different types of intrusions? 

b. What were the 'manifestations of the 

policies- and procedures on a case— by— case 
basis? Did the practices clarify or confuse 
the rules?' Since we are dealing here with 
the utilization of a technique, only an 
examination of the other instances in v;hich 

.the technique was applied will enable us to 
dete.rmine if there was illegality as applied 
in this case^ 

c. Did this defendant have knowledge of 
the rules and the applicability so as to 
demonstrate a knowing violation sufficient 
here to prove criminal intent? 


Toward this end, defendant Miller seeks the follov^in 


documents : 


A document . entitled "POSITION PAPER O 
JURISDICTION, 2/13/75, FBI Intelligcnc 
Division," together with all supporting papers. 

A document entitled "An Analysis of FBI Domesti 
Security Intelligence Investigations 
Authority, Official Attitudes, and Activities i 
Historical Perspective, 10/28/75," together wit 
all supporting papers. 


•JID, SlECEt • KENNELLY 
^TTOriNCYS AT LAW 


OO CONN. Ave*. N. W. 


See, e-g., U.S. v. Ford, 180 U.S. ApP- D.C. 1 (1977); U.S 
V- Aqrusa , 541 F.2d 690 (8th Cir. 1976). 


'■iMINOTON, O. <1. 3^30 
fSOZi ■ 672-0700 
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3. All documents issued by the President of the 
United States or any agency ,of the ■ Governmen t 
effective since. 1950 to the present^ which 
define, describe, or explain the* term "surrepti- 
tious entry ♦ " 

The Government has denied requests numbered 1-3. 

4. All orders, directives, policy statements, or 

guidelines, issued to or by the FBI regarding the 
"technique of surreptitious entry,” effective 

.1950, to the present,' including but not limited 
to: 

a- Such documents which describe under what 

circumstances surreptitious entries are 
legal and under what circumstances they are 
illegal . 

b. Such documents which describe what prior 

approval is required for utilization of the 
technique of surreptitious entry. 

c. The so-called "Hoover memos” of 1966 and 

1967. 

5. All documents showing dissemination of any or all 
of the documents called for in paragraph 4 above 
to the follov/ing offices of the FBI in v;hich Mr. 
Miller served during the periods indicated below. 

Iios Angeles, 1950 — 51 
San Francisco, 1951—62 

FBI Headquarters, 1962—66, 1969—74 

Mobile ,1966 
Honolulu, 1966-69 
Chicago, 1969 - 

The Government has agreed to provide the documents 
requested in number 4 and number 5, but only 'as to "any such 

orders, directives, etc. issued prior to June 30, 1974 and 

concerning domestic matters."! 

We believe that directives issued since Z4r - Miller 
retired in 1974 will demonstrate an admission by the Government 
that clarification of the rules was sorely needed, and that in 
X972— 73 this whole area v/as what many have termed a "legal no- 
man * s land". • V7e mate the following proffer: On April 20, 1973, 

the very day of the arraignment in this case. Attorney General 
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, .in 


* 


Bell tes-tified before the Senate Judiciary Committee .concerning 

a proposed FBI Statutory Charter. The following colloquy 

• occurred between Senator Kennedy and Attorney General ' Bell . 

Senator Kennedy ; If we had more clearly- 
^ <3efined procedures wni.ch would outline 

permissible techniques in terms of 
investigation, as well as those which were 
prohibited, do you think we would be 
avoiding the situation that we are 
confronted v?ith now about indicting the top 
echelon people and the disciplining agents? 

General Bell: Definitely. That has wor.ried 

jne from the very first day I became Attorney 
General. I have often wondered about this. 

If our system that we had in place at the 
time was so inadequate that the error could 
be committed, I wonder about it. .Negligence 
could be committed, as distinguished from 
acting with criminal intent. I have 

wondered about that.^ 

Further, the Government's attempt to limit discovery 
to "domestic matters" is an oversimplification of the issues in 
this case. Government counsel should not be allowed to 

determine what is a "domestic' matter". It is material to 
f He r • s defense to demonstrate that the line between "domestic 
security matters" and "foreign security matters" in 1972-73 was 
very murky indeed; that investigative rules applicable to both 
Y 7 ei;e unclear and were unevenly applied;' and that the V'eatherman 
investigation had at least as many “foreign national security" 
aspects as many other cases in which the Government has 
attempted to justify war rantless , surreptitious entries. This 
v,in be discussed further under discovery requests numbered 8-14 
below . 


.. « KCNNCLLY 

AT LAW 
'VC„ N. W. 

, MS. 

o. CL -aooso 


6. All FBI records and all records in the possession 
of the Government, showing that special ageiits 
of the FBI conducted su r.r ept i t ious entries from 
1950 through 1974, including documentation 
showing whether or not such surreptitious entries 
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b 


c 


d 


e 


■ f 


During the 1955-65 

surreptitious entries" were 
organized crime cases and in 
of some ”Top Ten” fugitives. 


per iod , 
used in 
the cases 


Mr. Hoover did, on rare occasions, make 
exceptions to his own- rules against 
surreptitious entries' .and other 
methods. One such occasion was in 
1969, when Hoover ordered Sullivan to 
cause- .Joseph Kraft to be wiretapped in 
Paris.’ Sullivan heard that the 
authorization for this action came 
from Ehrlichman, and through him from 
the President. 


In the 1970-71 period, Sullivan 
approve some surreptitious ent 
himself, orally. He said this was 
often done, ”but it was not excl 
either, if the-, case was impor 
enough . " 


did 
r ies 
not 
uded 
tan t 


He believed 

surreptitious 
the case of 
kidnapped and 


the 

e" n t r ies 
a rich 
buried a 


Bureau 
around 1968 
heiress v;ho 
live in Flor 


used 
/ in 
was 
ida . 


He recalled th r ee - ins ta nces in 1970-71 
in which Mr. Hoover approved 
surreptitious entries. 


As further grounds for this rec^uest, we submit the 
following: In pr e— i nd ic tmen t conferences between Government 

counsel and counsel for Mr. Miller, the Government contended 
that the "paucity of paperv/ork”' concerning the surreptitious 
entries in uestion, as compared to other instances, is an 
indicia of guilt. The only way we can test the Government’s 
proof on this issue is to examine and compare the other 


instances . 


7 


Those portions of. all Department of Just 
•d i rectives, ^ guid el i n e s , pol icy s t a t o me n 
orders, memoranda, or manuals effective from 1 
to the present which set forth the conditions 
prosecution of FBI employees who utilize 
technique of surreptitious ^entry. 


ice 
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whether 


The 

there 


documents requested in humber 7 go 
were standards of i llegal i ty , and 


to the issue of 
whether Miller 


had. notice of • same . _ ■ 

8. All documents issued by the President of the 
United States or any agency of the Government, 
effective .since 1950 to the present, which define 
or distinguish between the following terms: 

a* "National security", "domestic security", 
and "internal security". 

b. "Foreign intelligence" and "domestic 
intelligence". 


9. 


10 


- 11 


Documents prepared by a joint Department of 
tlustice/FBT committee known as the "Department 
Review Committee" which reflect that on or about 
April 8, 197.6 and again on or about August 31, 
1976, said Committee designated the Weatherman 
investigation as a national security matter. 

All other: documents V7hich reflect that the 
Weatherman Underground Organization was ever 
classified by any government agency or committee 
as a national security threat or a threat to the 
internal security of the United States. 


All documents in the pos.session of the Depcirtment 
of Justice, the -FBI, DOD , CIA, NSA, Department of 
Treasury, and State Department which show that 
members oi the Weatherman Underground Organiza- 
tion had connections with foreign countries, 
traveled lo or from foreign countries, sent or 
received communications to or from foreign 
countries, or received financial or other 
assistance from foreign countries. Such 
documents include but are not limited to 
pertinent Liocuments from the follov/ing sources: 


a. The so-called "Chicago Report"; more 
specifically, a report compiled by the 
Chicago office of the FBI detailing the 
relat* lonship of members of the V7eatherman 
organization and foreign governments or 
agen t s . ' 


b- Any electronic surveillance which discloses 
the information requested in this paragraph 
inclvKling electronic surveillance of one 
William Ayres, a Wea t he r ir.an meinbor, which 
■ i nd vi te s contact with the government of 
North Vietnam. 


c- Intel nal documents of the V7eatherman organ- 
ization including all copies in the 
possession of the government of the 
pub3. i i-'a t ion " Os av7a tomi e " , the V7oa the r man 
' periodical. 
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<3, Any and all reports of foreign law enforce- 

ment or governmental agencies including but 
not limited to the Royal Canadian Mounted 
Police. 

e. Documents in FBI files showing communica- 
tions between the Weatherman organization, 
SDS, the Vence r emos Brigade”, and the Cuban 
Mission of the United. Nations. 

f. Pertinent documents from FBI files 

designated as ”109-12" (foreign political 
matters) and all subfiles thereunder. 

g. Pertinent documents from FBI files designa- 
ted as ”66-1686"' (the "June file"). 

h. Pertinent documents from FBI files 

described as "Foreign Influence in the New 
Left” and all subfiles thereunder. 

i. All pertinent information obtained from 
surrendered or apprehended V7eatherman 
fugitives , showing foreign connections or 
influence. 

j. The so-called "Cathy Boudin letters from 

Moscow", believed to be about 100 letters 
written by Boudin, a knov/n vroatherman 
fugitive, from Moscow in the early 1970’3,‘ 
and obtained by the CIA. 

12. All orders, directives, policy statements, or 

guidelines issued to or. by the FBI, effective 
from 1950 to the present regarding investigative 
procedures to be follov/ed in matters' involving 
the national security or internal security of the 
United States including the installation of 
electronic surveillance and entries into homes, 
apartments, or other places. 

13. All documents showing dissemination of any or all 

of the documents called for in paragraph 12 above 
to the following offices of the FBI in which Mr. 

Miller served during the periods indicated: 

Los Angeles , 1950—51 

San Francisco, 1951—62 

.^FBI_ HeadguarJber s , 19 6 2-6 6 19 6 9-74 

Mobile, 1966 
Honolulu, 1966-69 
Chicago, 1969 

14. All documents shov/ing v/h ether or not the 

President of the United States or the Attoriioy 

General authorized tJie "A1 Fatah" surreptitious 
entry or entries in September 1972. 
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Discovery requests numbered 8-14 seek (1) to clarify^ 
through Government documents/ the distinctions/ if sny really 
existed/ betv;een "domestic national security” and "foreign 
national security" and similar termS/ (2) pertinent 
investigative guidelines/ (3) to establish that the Weatherman 
investigation had "foreign national security" aspects in that it 
involved "foreign agents or collaboration with foreign powers" 
( U , S. V. Ehrlichman / infra ) . 

Mr. Miller contends that the surreptitious entries in 
question were authorized by his superiors. The defense of an 
-absence of a mens r ea based upon a’ good faith and reasonable 
reliance on apparent authority is available to him under U . S . 

Ba r ke r / supra . The reasonableness of his reliance is based 

in part on his assertion that the Weatherman investigation was a 

national security investigation with foreign overtones and 

2 / 

therefore warrantless surveillance was legal.— Discovery 

requested in requests numbered 9 and 10 will show that in 1966 
the Weatherman investigation was indeed classified as a national 
security matter/ based on information gathered since 1969. 
Discovery requested in number 11/ which is as specific as 
possible and is based on Miller's own experience and information 
available to him/ will demonstrate that the Weatherman organiza- 
tion involved "foreign agents or collaboration with foreign 
powers"/ the test set forth in Ehrlichman / supra . 

2 / 

Th e terms "surveillance" and "surreptitious entry" are used 
interchangeably here in viev; of the Department of Justice 
position that in toroign intelligence matters there is no 
constitutional difference betv/ecn searches conducted by 
wiretapping and those involving physical entries into 
-private premises. See U.S. v. Ehrlichman/ 17 8 U.S. App. 
*D.C. 144 at 169 (1976) . 


! 
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In informal conferences/ Government ' counsel have taken 
the position that the V7eatherman investigation v;as "domestic" 
only,, and therefore any discovery aimed at establishing foreign 
involvement is irrelevant* This begs the question* Further, 
this position is difficult to reconcile with the Government's 
position in other cases in which it has attempted to justify 
warrantless electronic surveillance on grounds of foreign 
national security. , In Zwe i bon v. M i t che 1 1 363 F*Supp. 936 

(D.D.C. 1973) , the Government argued that warrantless electronic 

surveillance of the offices of the Jewish Defense league 
conducted by FBI personnel was in pursuance of a national 
security investigation with foreign overtones and therefore v^as 
legal. In Bur khar t v. Saxbe , 3/21/78, 23 Cr.L. 2104 (U.S.D.C. 

E.Pa.) the Government defended the following wiretaps obtained 
without warrant or prior judicial approval: (1) a wiretap of a 

person suspected of being an active member of the East Coast 
Conspiracy to Save lives, an* anti-v;ar group; (2) a tap of a phone 
registered' to the Philadelphia Chapter of the Black Panther 
Party. In (1) above, the Government relied on an alleged plot to 
kidnap Henry Kissinger and destroy heating systems in the 
District of Columbia. In (2), the Government relied on informa- 
•tion that the Black Panther party leaders had visited hostile 
countries,, had met with representatives of North Vietnam and 
Cuba, were receiving funds from those powers for their revolu- 
tionary activities, and had enough f pi lowers to be a threat to 
the national security. 

In each of those cases* the Government argued that the 
investigation involved foreign national security. By what 
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standard docs the Government now attempt to preclude us from 

even raising* the same question in discovery' here? 

The Government has also contended in informal 

conferences in this case that U > S > v. U.S> District Court 

(Keith) 407 U,S* 297 (1972)/ decided shortly before the first 

surreptitious entry, alleged in this indictment, prohibited 

warrantless entries in domestic security cases, and therefore 

the defendant should have known that the surreptitious entries 

alleged here were illegal- Again this begs the question- In 

Ke i th the Supreme Court attempted to define the term "domestic 

organization" (at page 310/fn.8): 

Although we attempt no precise definition, 
we use the term "domestic organization" in 
this opinion to mean- a group or organization 
(whether formally or ' informally 

constituted) composed of citizens , of the 
Un i ted - S ta tes and v;hich has no significant 
connection v;ith a foreign powe r , its agent s 
or agencies." ' No doubt there are cases v;here 
it will be difficult to distinguish between 
"domestic" and "foreign" unlawful activi- 
ties directed against the Government of the 
United States where there is collator a t ion 
in varying degrees between domestic groups 
or organizations and agents or agencies of 
foreign powers- But this' is not such a 
Case- 

Government counsel further contended that a v^arrant — 
less surveillance based on national security requires approval 
of the President or the Attorney General, that none was obtained 
in this case, and therefore all discovery related - to national 
security is irrelevant- Our discovery requests numbered 14—18 
seek to determine whether there was in faO't such approval, and 
further, v/h ether there were other surreptitious entries approved 
solely by ^5^- Mi Her • s . super iors in the FBI- V7e have referred to 
one such instance in our request number 14 and in our motion for 
severance, and Mr -“ Miller is informed and believed there w'ore 


even after Keith. 
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ThuS/ the discovery requested herein is material to 
show that Mr,. Miller ^s good" faith reliance on apparent higher 
authority was reasonable because (a) of the foreign national 
security aspects of the investigation and (b) .it v/as based on 
precedent, even after Ke i th 

Additional' Discovery Needed to Establish 
Defense of Approval of Higher Authority 


For the reasons previously stated, the documents 

requested in numbers 15, 16, 17 and 18 below are needed io 

Miller's defense of approval of higher authority. 

All documents and memoranda prepared by the white 
House, Department of Defense, CIA, Department of 
Treasury, Department of State, NSA, Department of 
Justice, and the FBI concerning plans to deal 
with the Weatherman Ungerground Organization and 
other terrorist groups from 1969 through 1974, 
including but not limited to the so-called 

"Huston Report" in 1970 or 1971, 

'Government has agreed to provide the "Huston 

as otherwise denied this request as overbroad, 
armed and : believes that plans and methods for 
dealing with the Weatherman Underground Organization and other 
terrorist groups during the period in question were formulated 
not merely in the Department of Justice, but at the highest 
levels of Government, through a "Cabinet Committee on Terrorism" 
composed of representatives from the above-named agencies. 

Plans, guidelines, and methods emanating therefrom are material 
to his defense, “ ^ ^ ‘ ' " " " ~ 


preparation of 
15. 


The 

Report" but h. 
Miller is inf 


• KENNCL.LY 

AT t_AW 
- e ., K . w . 

I I 2 

O, C, 20030 
0,00 


16. All documents showing communication betv/een th 
V7hite House and the Department of Justice, an 
the V7hitc House ahd the FBI, concerning plans an 
investigative methods to deal with the V7eathor:r.a 
Underground Organization and otlier terror is 
groups from 1969 through 1974, including but no 
limited to : 
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a. a memorandum -prepared in the early 1970 ’s by 
Mr. Robert -Haynes r FBI liaison, to the V7hite 
House v/hich related a conversation with Mr. 
Egil Krogh, the sub.stance of v;hich V7as that 

Mr. Krogh stated that President Nixon v;antod 
the FBI to use all means possible to stop 

terrorist activities. 

The Government has agreed- to provide the Haynes memO/ 
which we .included as a proffer to show the existence of at least 
one such document. The Government has declined to produce such 
documents concerning "other terrorist groups". We submit that 
plans and investigative methods to deal with terrorist groups in 
general would be material to Miller *s defense/ and no magic 
words should be required. The Government has declined to 

produce the pertinent V7hite House documents/ which amounts to 

half a search/ not a whole search. 

As a further proffer, we refer the Government to Mr. 
Sullivan's Grand Jury testimony in which he described phone 
calls and visits by White House personnel to the FBI concerning 
ways of "solving the bombing cases, such as the Capitol 
bombing"; a visit by Mr. Hoover .to the White House wherein he met 
with the President on the same subject; and" later conver sa t.ions 
between the President and Mr . Hoover on the matter. 

17. Those portions of all tapes and transcripts of 
White House conversations in v/hich the V/catherman 
Underground Organization and/or other terrorist 
groups wore discussed, during the period from 

January 20, 1969 through May 31, 1973, 

The Government . stated in response to our informal 
requests: "This request is denied as overbroad. However, any 

known White House tape recordings of any defendant in this case 
will be made available." 

This offer to provide any "known" tapes of any 
defendant in this case is non— r e spons i ve . In the first place, 
it was not Mr. .Miller's custom to speak with V?hite House 
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personnel. In the second place/ we are interested in not only 
what Mr. ‘ Nixon said directly to Mr. Gray— ^ but what instruc- 
tions were given from the Oval- Office to White House staffers to 
bo .transmitted to the Bureau. 

It is common knowledge from the V7atergate hearings/ 
and we can offer testimony to ' es tabli sh / that the White House 

was unhappy with Mr. Hoover’s "obstructionism” in the matter of 

4 / 

surreptitious entries and similar investigative techniques,—^ 
and that it was thought that Mr.* Gray 'would be more "respon- 
sive". Any directions from the. White House would go directly to 
Mr. Miller’s defense of approval of higher authority. The 
White House tapes are the primary source of such evidence. 

18. All documents, including reports and statements 
of persons inter viov.’ed , which indicate that there 
was an absence of approval by authorities higher 
than these defendants of the surreptitious 
entries alleged in the indictment, or that said 
higher authorities disapproved such surrepti- 
tious entries. 

At his press conference on the day of the indictment. 
Attorney General Bell asserted that the investigation disclosed 
no evidence of any approval by authorities higher than these 
defendants of the surreptitious entries alleged. We should have 
an opportunity to test the accuracy and completeness of that 
assertion in advance of trial, through the documents , reques ted . 

3 / * . 

Mr. Gray refers in his. Grand Jury testimony to a. phone 
conversation- v/ i th Mr. Nixon _on. this sub j ect _on_. July , 
1972. 

1 / - 

As demonstrated, e.g., by Hoover's opposition to the 

"Huston Plan" , . - 
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Discovery Needed to Establish 

Pre- Indictment Delay 

In connection with our Motion to Dismiss Because of 
Pr e— Ind ic tmen t Delay the following discovery is requested, for 
the reasons set forth in that Motion- 

19. Reference the. Attorney General's press release of 

4/10/78 which stated (page 2) : "In the course of 

the investigation, evidence w^as developed 'which 
indicated that the -FBI, and perhaps one or more 
Justice Depar tment a t tor ne.ys , failed to make full 

- disclosure - of sur repti tious entries...*" 

Disclose the names and/positions of the attorneys 
referred to, and disclose the evidence referred 
to, insofar as it shows knowledge of the 
surreptitious entries by sny Department of 
Justice attorneys* prior to 19 76 . This request 
includes but . is not limited to documentary 
evidence and statements of witnesses inter- 
viewed. 

This request has been denied by the Government. 

20. All other documents reflecting the personal 
wishes of FBI Director Hoover with regard to the 
means to be utilized to catch Weatherman 
fugitives. 

The Government- has stated that "No such documentation 
is knov/n to Government counsel." 

21. All evidence showing that any Attorney General of 

the United States or President of the United 
States, while in office, learned of the utiliza- 
tion of the technique of surreptitious entry by 

FBI agents or officials, but declined to order an 
investigation or rejected an investigation or 
declined to -prosecute any employees or former 
employees of the FBI. 

The Government has stated that it will^ provide "any 
such materials relating to surreptitious entries of the nature 

alleged i n . t h o i nd i o t m en t, . " _ „ Th ls_ r e s pp n s , is un ci e a r 
restrictive because, as we point- out in our Motion to Dismiss 

for Failure to State an Offense, the indictment alleges a 

conspiracy to "utilize the technique of surreptitious entry" 

v/ithout any distinctions. V7hat we seek here in connection with 
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our pr G — i nc3 i c tmG n t dGlay motion is knowledge of utilisation of 
the technique of surreptitious entry" in the language of the 
indictment, and decisions not to investigate or prosecute- 


tL • KEHNCLLY 


Discovery Needed to Establish Discrimina- 

tory Prosecution 

In connection' with our Motion . to Dismiss Due to 

j[ 3 <^ i; iin i n a to r y Prosecution, the follov/ing discovery is requested 
for .the’ reasons set forth in that Motion. 

22. A list of all matters or cases from 1950^ to the 

present in which allegations or indications of 
violations of the Fourth Amendment by law 

enforcement officers through utilization of the 

technique of surreptitious entry came to the 

attention of the Department of Justice. 

23. A list of all investigations conducted by the FBI 

from 1950 to the present for possible violations 
of the Fourth Amendment by law enforcement 

officers through utilization of the technique or 
surreptitious entry . 

24. In those investigations referred to above in 

v^-hich a determination not to prosecute was made 
by the Department of Justice, all documents 

showing the basis for such determination. , 

of the above requests have been denied by the 
Government, The above documents are necessary to establish a 
pattern and a policy, during Mr. Miller’s entire career with the 

FBI, not to prosecute law enforcement officers for utilizing the 

technique of surreptitious entry. 

25. All prosecutive reports from FBI special agents 

to federal prosecutors prepared from 3.950 through 
1974 which reveal, either’ directly or by inter- 

pretation of FBI code" symbols or other 
nomencla t^u r e that special agents of the FBI 

conduc^t'ed "^sul: r ept i t ious. ehtr'icsT " - — 

26. All communications from FBI Headquarters to the 

Department of Justice or other Go ve r nrr.e n. t 

■ a g e n c i e.s prepared from 1950 through 1974 v; h i c h 
reveal, eithe.r direct.ly oir by i n te r pr e t a t ion o f 
FBI code symbols or other nonic ncl a t u r e , tr. at 

special agents of the FBI conducted surreptitious 
entries. 


Greenberg/Gray-2314 




- 17 - 


The Government has denied these requests,- except to 
provide all FBI files on the, V 7 eatherman i,nvestigat ion . This 
discovery is needed for the" reasons set forth following numbe,i-s 
22, 23 and 24 above. 

Finally, the Government has offered to provide all 
Jencks and Brady materials 30 days befo.re trial. V7e respect- 
fully suggest that the Court urge the Government to do so not 
later than 60 days before trial in view of the massive amounts of 
evidence to be analyzed and the large number of witnesses to be 
interviewed. For. example, the Government has named 30 
unindicted co-conspirators. There is no reason in this case to 
protect witnesses or hide evidence. A 60 day period will perrni.t 
orderly preparation for trial and hopefully will avoid last 
minute requests for cont inuances - 

Respectfully submitted, 

DIUGUID, SIEGEL & KENNELLY 


( * KENNttLY 
AT UaW 


t t 1 Z 

r>. Cl. zcc3« 

f 0700 


M 



1000 Connecticut Avenue, N.W. 
Suite 1112 

Washington, D.C. 20036' 

(202) 872-0700 

Attorneys for Edward S. Miller' 
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IN THE UNITED STATES , DT STRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 


OF AI^IERICA 


Grim*, No.' 78-00179 


V . 


. PATRICK GRAY, III, 
. MARK FELT, and 
.DWARD .S. . MILLER 


(Violation of Title 18, 
United States Code 
Section -241 : Conspiracy 

.Against Rights of Citizens) 


ORDER 


Upon consideration of the motion of defendant Edv;ard 
S. Miller for an order permitting discovery of certain docu- 
ments, the Memorandum of Points and Authorities in support 
thereof, and the Government's response thereto, and it appearing 
to the Court, being fully advised, that defendant Miller is 
entitled to such discovery, 

IT IS HEREBY ORDERED that the motion is granted and 

« - 

that the Government shall permit the discovery of all docu;r.ents 
set forth in the defendant’s I4emorandum of Points and. Authori- 
ties which are in the possession, custody or control of the 
Government - 


Date 


, 1978 • 

JUDGE, UNITED STATES DISTRICT COURT 


C 
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IN THE UNITEP STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 


Crimina.! No. 78 — 00179 


L. PATRICK GRAY^ III, 
W. MARK FELT, 
and. 

EDWARD S . MILLER ’ 


CERTIFICATE OF SERVICE 

I cejctily that I have this 2.2nd day of May 19 78 
mailed a copy of the within Motion and accompanying papers to 


the following: 


Barnet D. Skolnik, Esquire 
Assistant U. 3-' Attorney 
United States Court House 
3.01 West Lombard Street 
Baltimore, Maryland 21201 

Francis J. Martin, Esquire 
Department of Justice 
Main Justice Building 
Room 2244 

10th & Pennsylvania Avenue, N, W, 
Washington, D. C. 20530 

Alan S. Baron, Esquire 
1300 Mercantile Bank & Trust Bldg. 
2 Hopkins Plaza 
Baltimore, Maryland 21201 
Counsel for L. Patrick Gray, III 

Brian P- Gettings, Esquire 
1400 N. Uhle Street 
Ar 1 ing ton , ’ Vir gi nia 22201 
Counsel for W. Mark Fe3-t 


C\ - — 


Thomas A. Konnelly 
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Assoc. Dir. 

Dep. AD Adm. . 
Dep. AD Inv, _ 
Asst. Dir.: 

Adm. Servs. 

.Crim. Inv. i_ 

Ident. 

Inlell 


Laboratory 






be 

:b7C 


director? Int^raal Tieventie 


Paul V. FeSeraX Btareau of Invastioation 

Dafoase BiscovorY Special 

Hooa «888, cfEH O " 

■0. S, vs. I,. _XIX^ Bt? 

DEmiisB mscov2mt/ci>p.ssxmBB mssRii'x 


6“S-7S 


BX* IXTilSOn 




Snciosed is a J?acl:ag® of copies of 'Socumeats fron 
FBX- records fcogothor T-rith a standard fons covar snoet listing 
©acii doouroent orp^iaining/ In general tsennsy tlie necessity' 
for referring tSioso docarsonts to yoyr agonej ^ox yarn: review.' 

Sills officG is now engaged in rovio\?iag FisX records 
to ha provided to dofonso attornays during discovery and ■ 
possibly for later use by either the prosecution or th.e - 
defense at trial. ’She prosecution involved is that announeecl 
on .’ipril 10# 197S# In whicii the forirter a,cting Director 'and 
two tsthar retired S'BI officials have baen charged with v^ 
civil rights by surreptitious entries. 



We east, he able to deterKine from your 
reply* the. following ^ 1. 'Whether or not the docusssnt is 

-properly classified under the current standards of Erecutive 
Order 11652. "2. What portions'# if any# your agency feels 
should not b& given to dofensa counsel during discovary for 
any of the following three reasons? a. Bisclosure would 
coisproaise an ongoing investigation, h, ©isclosux^ ^would 
'compromise an inforsEint or couroo. c. Disclosure would 
constitute undue enffearrassteont or damage to an unrelated 
third party* 3, ?lhat portions of the' document# although 
accessihie” during discovery# should not ‘be used in open 
court# eg«# classified material not falling into any category 
■under paragraph two# -above# which riay he e:<hibited to defense 
attorneys possessing proper clearances but which should not 
te vised in open court* llarling r’.aterial which remains 
classified denoting tiie classification level down— tci_ afc ...- 

least the paragraph level will normally suffic^^ ^ 

You my msfeo and retaa^C$^ return all 
this correspondence# tho referral form# and the daem' ^eatis.# .. — _ 
at your option,' 



llicholas 



Legal Coun. 

Plan. & Insp. 

Rec. Mgnt. 

Tech. Servs. 

Training 
Public Afls.^Otl 

Telephone Rm, 

Director's Sec’y 

8 4SEPl^ 


JKl 
(4) 

MAIL ROOM □ 



(SEE NOTE PAGE 2) 

DELIVERED jBYLIAISOF 
DAT E /\ i 
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XJirecfcprf Inter^ial ^.eveaue Service 


' DocuKPnttJ^ 4mrisi0hed laay disclude ibth aocniaen-fcs 
ori^ijiated'by yo\sr agency ^ PBX docosen'ts ^noting lafonEaVion 
froB your, ngeacy# aaS documents coneaminc an area in 
whicli your agency bas the priiaary ot ovorridiag interest. 
CoKclcto documents uill nori^aliy be furnished order that* 
yon Rdght see the 3 natorial of interest to yon in contejst, 
Partial docuEents -!S?ill often be furnished ^dicn a significant 
portion pt tho isaterial does not relate to your agency and 
is not necessary- to understand t3^e issatorial and its contest. 

Ha' t^ill .continue, to chcounter material .of iateraot ' 
to your agency,. 2!his iettor has boon prepared in order ■ 

to alert you feoro sBocifically to the anticipated continuing 
need for su<h referrals and to e:s^.l©in the object of the 
referral. , In the future^' we plan to riako any necessary 
.additional... referrals by' the use of the- attached cover- sheet 
only#::.if you -have;. no‘'objoctioca>« ' V- , 

t^he bepartmrmt of Justice has requested us to . ' 
each the scat expeditious handling of -/this material which 
my be possible under the circt^ptance^. -hny coiicideratioa 
you may -ha able to -give their - request will foe appreciated. 

fesclosure : ' - ■ . ‘ . -- ' 


UOTE: Future . requests will be handled through liaison with * 
cover sheet only, except when -TOP OSGREg or coiapartmentaliaed 
material is involved. When necessary, receipts will accompany 
the cover sheet. Each cover sheet identifies those documents 
being referred by serial and gives a more concise set of 
instructions regarding the review needed. 





f 

Ul^TPliD 


S'l'ATliS 


DEPART ME .NT 



l.STICE 


FEDERAL BUREAU OF liNVESTIGATION 

WASHINGTON, D.C. 20535 


DATE: 



SPECIAL OFFICE FOR DEFENSE DISCOVERY 
Room 6888, Hoover Building 

Return At ten i AZ/Uj^n/ 

b2 Telephone: [ I 


To Agency : CIA_ 
Army 


NSA DOD Customs ^ ’Postal 

Navy Air Force Other //PS 


The documents listed below originated with your agency or 
contain information received from your agency. They are needed for 
use in the prosecution or the defense of the case of United States 
V. L. Patrick Gray, III', et al . Please reviev/ your agency's materials 
or information for compliance with current classification procedures 
under Executive Order 11652. In addition, please note by listing or 
bracketing any material which should not be released to the defense 
b&cause of: (a) ongoing investigations, (b) protection of informants 

or sources, or (c) release would constitute undue embarrassment or 
damage to unrelated third .parties. The reason for the deletion you 
recommend should be shown in the margin or on the list by noting 
the letter a, b, or c, as appropriate. 


Documents : 
File Topic 


File # 
/oo~y390 9S 


Serial # 
37 S'/ 


Date 





^UNCLA SSIFIED 

material attacked 
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MR. ADAMS: 
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Ai June 15, 1978 
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/ 


Icr^ 


In accordance with your instructions, the purpose o%this note is to respond 
to the Director's question on the attached routmg slip. The background is as follows: 

By letter from the Director to the Attorney General 5-9-78 (copy attached) 
the Bureau, in essence, expressed its concern over the large volume of material m 
the possession of the Department which has not received an appropriate classification 
review. Among other things, the Bureau specifically requested the return of the at 
least 81 volumes of material in the custody of the Department which are not essential 
to the current prosecution. 

The 5-31-78 communication from the Department to the Director (attached) 
is in response to our communication of 5-9-78, The Director raise d the foll owing 
question relative to this latter communication: "How does this tie to[ fetter 


:b7C 


to AG?" 



Assumhi! 


be 

b7C 


Chief 
the an swer to tne 


I the Director is referring to the personal letter which Section 
sent to the Attorney General under date of 5-3 1-78 (co py attached). 
Director's question is that it does not tie in to[ | letter. While 


.covered a multitude of matters in his communication, the thrust of his letter 
was a request of the Department to pay his $2100 attorney fees because he felt he 
required the services of an attorney due to aUeged abusive attempts by the Department 
to totlmidate him. , ^ //f/p 

While not pertinent to the Director's inquiry, I, nevertheless, feel that com- 
ments are appropriate relative to the Depairtment's letter of 5-31-78, Specifically, 
there are two statements in this letter that are quite misleading. Sentence 2, para- 
graph 1, states that "Documents compiled by the Long Task Force which are not of 
potential use to the prosecution team are stored in the JEH Building . , , It is true 
that there are copies of a great deal of material which the Long Task Force made 
available to the Department reposing in the JEH Building, but the 81 volumes of 
I material referred to above are still in the custody of the Department, Moreover, 
the last sentence in paragraph 1 indicates that documents retained in the Criminal 
Division of the Department are being reviewed by an Agent of our Discovery Team 
prior to uny release. The only documents which the Department has made available 
for classification review were the 17 documents which they initially furnished to the 
defendants under Rule 1 6, As you may recall, this review by us was an "after-the- 
fact" situation and it was necessary for the Department to retrieve 4 of these 17 docu- 
ments because they, involved third agency material and were highly classified. In all, 
it is not f^lt thai! this communication from the Department is responsive to the 
Director's ietter^of 5-9-78. and, imless advised to the contrary, the 2 Agents heading 
up the Discovery "Team ini:end to pursue the Bureau's request for r.etum of the 81 
volumes ^ofrmaterial still in the possession of the Department and whrnlT, "3m0aS!y*5f- 
highly sensitive and classifiable material. 14 


stances, ^c 


AUG S 


1 1978 


E 


»0S0R5 
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CT^ 



^ H. N.-BASSETT- 
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•*' Or*'**IONAW Kt>Ry NO, ip 
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j ' UNITED STATES G^ERNMENT 

I Memorandum 

t 

i 

I TO : The Attorney General 
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L Ij78 ®ate: May 9, 1978 


I FROi\Vj^ Director, FBI 


subject; safeguarding OF NATIONAL SECURITY 
INFORMATION AND MATERIAL 
(SURREPTITIOUS ENTRY INVESTIGATION) 


In connection ■ with the Civil Rights Division 
investigation of surreptitious entries, in June, 1976, a 
special task force under the supervision of Assistant Director 
Richard E. Long of this Bureau was appointed to assist under 
the direct supervision of then Assistant Attorney General 
J. ’ Stanley Pottinger. • Members of the FBI task force were 
selected to a large degree based on the fact they had limited 
intolligence or security backgrounds. 

In recent weeks, we have determined 81 volumes of 
dociaments from the files of FBI Headquarters and its field 
offices were provided by the Long task force to .the Civil 
Rights Division and more recently to the Criminal Division 
task force which has assumed ’responsibility for the investi- 
gation. Many of these dociMents are of a’ sensitive nature 
and relate to intelligence sources and methods and ongoing 
operations. The majority were prepared for internal FBI' use 
and, as such, those classifiable documents produced prior to 
the spring of. 1974 were not marked to indicate their levels 
and characters of ’ classification: ‘ , ’ ’ 

. We are concerned regarding these documents as many 
of the Department Attorneys responsible for their custody 
and' who will be working with them in connection with prosecu- 
tion in the matter of ' United States v. L. Patrick Gray, et al., 
and discovery pertinent thereto, are inexperienced as relates 
to the clearances, accountability, transmission and storage’ 
of classified national security information and material'; 

The FBI Document Cl as sificatiqn/ Security Officer has been in 
contact with the Department Security Officer to express his 
concerns, and it is my understanding the Department Security 
Office is currently looking into this matter in cooperation 
with Criminal Division Attorneys. 


62-116065 



H\t\ 

U.S. Savings Bonds BjgutMy on the Payroll Savings Plan 




The Attorney General 


In accordance with Title 28, Code of Federal 
Regulations, Part 17.81, the FBI Document Classification/ 
Security Officer is conducting internal inquiries at FBI 
Headquarters in an effort to' determine the full circtmstances 
by which these classifiable documents were referred to the 
Department in unmarked and unexcised form. He is .available 
to assist and collaborate with the Department Security Office 
in any manner which will further protect these sensitive docu- 
ments which are in the custody of the Criminal Division. I 
would appreciate being advised of the results of any inquiry 
conducted by the Department Security Office regarding the 
safekeeping, accessibility, accountability and storage 
currently being afforded' to these documents. 

Because of the overall sensitivity of the material . 
in the .81 volumes in the custody of the Department special 
task force, I request all of these documents which are not 
essential ■ to the current prosecution and discovery responsi- 
bilities of the Department be promptly returned to the FBI 
so appropriate classification action, accountability and 
storage may be ensured. 


1 - Mr. Leon Ulman, Chairman 

Department Review Committee 

. 1 - Mr. Robert L. Dennis, Director 

Administrative Programs Management Staff 
Office of Management and Finance 

1 .- Mr. Benjamin R. Civil etti 
Assistant Attorney General 
■ Criminal Division 
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Memorandum 




'UNITED STATES GOVERNMENT 


UNITE,'; STATES DEPARTMENT OF JUSTIC. 
FEDERAL BUREAU OF INVESTIGATION 




1 

1 

1 


date; 5/31/78 

Mr. J. J. McDermott 
Mr. H. N. Bassett 


b3 

b6 

b7C 


b6 

:b7C 



Dir. 

Dep. AO Adm. 

Ocp. AD Inv, ^ 

Asst. Dir.; 

Adm. Servs._ 

Crim. Inv. 

Ident. 

Intell 

Loboroiory 
Legal Coun. 

Plan. & Ins 
Rec. Mgnt. 

Tech. Servs 
Troining 

Public AHs. Off 

Telephone Rm. 

Director's Sec'y 



Attached is a copy of a letter I sent today to 
the Attorney General, with a copy for the Counsel, Office 
of Professional Responsibility, requesting I be reimbursed 
for attorney fees in connection with my subpoenaed appear- 
ance before the Federal grand jury at Washington, D. C., 
on March 31, 1978. ^ 

RECOMMENDATION: None. For information. 




Enclosure 

DR:lfj 19 
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IM n lQ7§^y Savings Bonds Regularly on the Payroll Savings Plan 

RransnBE 


FBl/DOJ 


i 


'CK B. SOt-ERWITZ 

AUVATORE A. L.ECCI 
r-FFREY S, BURNS 
^SEPH P. ABBENDA 
^N E, WOLIN 
EONARD B. Isaacs 
*ROL.O D. WOLIN 


JACK B. SOLERWITZ 
Attorney and Counselor at Law 

170 OLD COUNTRY ROAD 
MINEOLA. U. L.N.Y. 11501 


(Bt6) 7A2-A300 


WASHINGTON. D. C. OFFICE 

lioi 15th Street, N, W. 
Washington, D. c. 20005 
Suite 204- 

(202) 466-3800 



FOR professional SERVICES RENDERED: 


Justice Department 

Civil Rights Division Inquiry 

(20 hours at $100 per hour) 
*Expenses 

TOTAL 


* Computation of Expenses 

This represents $8 0 incurred by my office as a res'ult of 
transport ation to and fro m Washington, D.C. on March 31, 1978 , to 
represent | in addition to other miscellaneous expenses b7c 

such as teiepnone cans, taxi fees, etc. 


$ 2 , 000.00 
100.00 

' $ , 2 , 100.00 
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be 
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TO 


FROM 


Mr. Bassett 


UNITi^ STATES GOVERNMENT 

Memorandum 

rV. Daly 4'/^ 

ZlTGRi 



UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


date: 6 - 22 -lJQ 


n 


subject: U. S. vs. L. PATRICITGRAY III, ET AL 




I? 



Assoc. Dir. 

Dep. AD Adtn. 
Dep. AD Inv. . 
Asst. Dir.: 

Adm. Servs. 

Crim. Inv. 

fdent. 

Intel!. 
Laboratory _ 
Legal Coun. 
Plan. & Insp. 
Rec. Mgnt 
Tech, ServsJ 
Training 



Public Alls. Off. . 

Telephane Rm. 

Director's Sec'y . 




PURPOSE ; To record receipt of Government response, and 
memorandum in support thereof, to defense motions for 
discovery. 

DETAILS ; Memorandum captioned as above and dated May 26 , 

1978, records receipt of a letter dated May 25, 1978, from 
Francis J. Martin of the Department of Justice's Task Force. 
That memorandum outlined additional records to be reviewed 
in the event the court ruled against the prosecution, or if 
a negotiated settlement in disputed was anhip-vftd. Martin 

was contacted on June 20, 1978, by Sa | for 

clarification of several issues. 

Although we have not been given complete copies 
of the defense motion papers , because they include references 
to Grand Jury testimony, the Department's arguments contain 
several potential changes from past positions : 

1. The Department agrees to furnish all files 
relating to Weatherman. In the past, a list of general files 
and individual files on subjects directly related to the 
entries charged had been agreed upon. Martin now states he 
intends this to be open-ended; The defense may request 
additional files to be processed. The Department will resist 
unreasonable or excessive demands in court, if necessary. 

The Department intends the term "Weatherman files" to include 
all related files, ticklers, and Not File" memoranda known 

to exist . ■ ^ ^ 

2. The Department agrees to extend the cut-off 
date from June 30, 1974, up to December 31, 1975. Mr. Martin 
has advised he is certain defendant Gray seeks to establish 
that entries occurred under Director Kelley in o'rder to show 
entries could also have occurred under Gray wimout his 
knowledge. It had beeji suggested to Martin tkat^ he offer to 
the defense the documents reflecting such entries, 3 sath.e r than 

Enclosures^^/^ 

j^^NSbQSlS^sett (Enclosures - 2) — 

1 -y/Mr. Daly (Enclosures - 2) H (CONTINUED ^^^Ter) 

8 Bonds Regularly on the Payroll Savings Plan 
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P. V. Daly to Mr. Bassett Memo 

Re: U. S. vs. L. Patrick Gray III, et al 


the entire files , to reduce the processing burden on both 
sides. Martin now says to hold this in abeyance pending 
his further contact with defense. 

3. The Department agrees to furnish information for 
all "Bag Jobs after the 1966 Hoover cut-off," presiimably through 
December 31, 1975. Martin now says to furnish all documents of 
which we are aware (including SNCC and CPUSA in New York) , but 
not to institute an exhaustive search. 

4. The Department agrees to furnish records on the 
President's Foreign Intelligence Advisory Board and the Cabinet 
Committee to Combat Terrorism as they relate to Weatherman only, 
not in their entirety as we had been instructed to process. 

Martin now says to process any materials showing .personal contact 
by any defendant, but only that material relevant to Weatherman, 
if contact was by a subordinate rather than the defendants . 

We should not widen the scope of this topic if severe "third 
agency" referral problems result. 

5. The Department agrees to furnish evidence of 
notice concerning use of surreptitious entries to the President 
or the Attorney General from 1950 on, although they continue 

to argue against the defense of selective prosecution. Martin 
comments the material is relevant to a defense of implied 
authority by tacit approval, but not to selective prosecution-i 

a 

6. The Department agrees to furnish records concerning 
any special training for personnel working on Weatherman, an 
increase from the previous instruction. Martin restricts this 

to Weatherman-related files (such as SPECTAR) and does not limit 
it to the August and October 1972 In-Services. 

Martin also stated the Department will determine the 
names for the list of deceased potential witnesses . He would 
now include William C. Sullivan, Hugh Mallett, and Sterling 
Donahoe, but may ask us to determine the status of members of 
the "SAC Conference" (presumably the Executive Conference) and 
the old IS-2 Section. 

Martin expects oral argument on the issues of foreign 
influence and change of venue to be set some time between late 
next week and three weeks in the future. The judge may rule 
on pre— indictment delay and selective proseicution from the bench. 
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P. V. Daly to Mr. Bassett Memo 

Re; U. S. vs. L. Patrick Gray III, et al 


Martin will return the original Philadelphia and 
Newark Field Office files to us within the next few days in 
order that we might process them imder discovery. A copy 
of the Government's response and memorand;im is attached. 

RECOMMENDATION ; None, for information. 


approved; 

Director 

Assoc. Dir. y 

Dep.ADAdrii^^^ 
Dep. AD Fnv. 


Mm. Serv^ 
Grim. Inv . 

ident, 

intell. 

Laboratory 


CegaJ C'oun. 

Plan. & Insp, / - 
Rec Mgnt. 

Tech, Servs"! ^ 
Training 


Public AffsTOffT 
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IN THE UNITED STATES DISTRIC^r COUU'r 
KpR THE DISTRICT OF COLUMBIA 


) 

) 

) 

) CRIMINAL NO, 78-000179 

) 

) ' - 

) 

) 

) 

RESPONSE OF THE UNITED STATES 
TO DEFENDANTS ' MOTIONS FOR 
DISCOVERY AND INSPECTION 


NOV7 COMES the United States of America by its attorneys and 
in response to the capitoned motions states as follov/s : 

I. 

Defendants seek to have this Court order the government to produce 
various materials requested in their discovery motions. The 
discovery process in this case has progressed expeditiously. At 
arraignment on April 20, 1978, Judge Richey ordered the govern- 

ment to produce for the defense all Rule 16 materials by April 25, 
1978. Defense counsel were provided on that date with the 
seven ty— seven (77) documents that the government believes are pro- 
ducible as Rule 16 discovery. Thereafter, government and defense 
counsel entered into an exchange of correspondence in an effort to 
resolve as many discovery issues as possible through informal 
negotiation. 1 / 'The result of these ^ inf ormaJL negotiations has 
been as follov/s: of one hundred and fifty— three (153) discovery 

requests 2/ calling for production of materials, the government 

}ias agreed to comply in full v/ith twenty— nine (29) discovery 


Borne d Lv"covc;ry ro(iucsI;s are counted \i\ai:o than once bocauso 
til/-: Sr.une rc.-que.st is made by twb:; or cxll three, dotendants. The 

tcjitiil. number o I; sepa ra te ; discovery requests Is tliorolore .somewhat 
b»'' 1 OV7 one 1 lu n/i rf.xl ,and f L I l.y— th roe (153). 

2/ 'The jari.jess of* inrcar'nuiL pegotlation is t l !iu 1 ng . 

( V , . ■ r n I rie n I i ii d d, a P cm i ;.> ■ ‘ < .n u v .s e L v; I L 1 into i-.u t* he f c.r i (. I f :> ” j o t: las 

t !.*' novirinq c.'U Lhf* ci j .‘m ■(•> vm.- r y itc-.j t ut^^ns , ol a.icJJ 1 i oiia I i i i.sc;ov''' r v 

i’ ' h h-.r/f- !>/ ! hrt I i ;>C'en resed 


UNITED STATES OF AMERICA 


V . . 

L. PATRICK GRAY, III 
W. MARK FEI/r 
and 

EDWARD S . Ml LLER 
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irec^nut.j i,fj cin'J .in ]j>ru' b v/'LLli t:;Li:'lLy--ona (5J. ) oLlTfjr tl i. .soovoiry 
Twenty-f ±ve (25) addi blonal r-aquests will be compliecT wi bli not an 
discoveiry but as Jencks and Drady di sclosuue.s , Thus ^ the govern- 
ment has to bally declined to produce the materials sought in 
only tor ty -eight (48) of the hundred and fifty— three (153) 
discovery requests, variously bn the grounds bhat such requests 
are overbroad, not material to any defense or unclear. 

The government has already provided defense counsel with 
statements of the defendants, including grand jury testimony, as 

well as all documents which the government intends to introduce 
at trial, in accordance with Rule 16, F.R. Grim. P. -In addition 
to agreeing to the various specific discovery requests, the 
government has undertaken to make available to defense counsel 
all FBI files relating to the Weatherman Organization, to its 
members' and supporters, as well as to the "relatives and 
acquaintances” of V7eatherman fugitives who are referred to in 
paragraph 6 and Overt Acts 6 through 32 of the Indictment. These 
Weatherman files 3 / contain all known information concerning 
the FBI’s Weatherman investigation, including information relating 
to the use of warrantless surreptitious entries and searches, 
wiretaps, microphone installations, mail covers, mail openings, 
informants and undercover agents . The government has already 
made available, initially, approximately four hundred and fifty 
(450) volumes (roughly ninety thousand [90,000] pages) of Weatherman 
files, including all such files relating to the "relatives and 

acquaintances of Weatherman fugitives*' named in the Indictment. 

It is respectfully suggested that the massive scope of the govern- 
ment’s voluntary undertaking, opening up to defense counsel all of 

the FBI’s 'vast files on the Weatherman, should be considered by 

3 / The governmen t has” agreed to make available all Weatherman 
files foir the period up to June 30, 1974, the date the last of 
these defendants, Mr.. Miller, retired from the FBI. Counsel for 
Mr. Grciy has objected to this cut-off date,, noting that it is 

material to Gray’s defense to show that warrantless surreptitious 
entries In the Weatherman investigation continued until at least 

r'l-oveinber 1974. Because such evidence might be material to Gray’s 

chi tense, thf* govornmont will agree to eidd an additional eighteen 

(18) months to this cut — of. t date, i.e. , to 7 ) 7 rovide Weatherman 
bides up D<.ice’.iiber 3.1., .19-7 5-- Govox'nment counsel, iii good CaLth, 

fTfcir thal' the government’s in ve irtiga ti on of the FBE's use of 
ions i nv e r; tiga t* 1 VC t-ochniques in the t7eatho>rman .1 lives tiga tiion 
d ! ^ i not d i s d. o c; o the o c c: v i r r o n o o of a y i* r a 1 1 1 1 , o .s s ' s u r r o p t i. t -i- c:* n n 

. dri.c''7 -M' - :i- 31, i n 7 r-, . 
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Uhi.\: CoiirL in iKr. o n 1. oE Lhe VctlLclltiy ol cie Lfj * noOti 

lior th^=; inal’orialG demcinded by-many of their other discovery 
requests, 

II. 

The government will respond below seriatim to each discovery ' 
request by defendants Gray, Felt and Miller. Many of these - 
requests are facially overbroad and should be denied in reliance 
on United States v. Haldeman , 559 F.2d 31, 75 (D.C. Cir. 1976) and 

United States v. Ross , 511 F.2d 757. (5th Cir. 1975). Other 
requests should be denied in reliance on the specific author- 
ities cited herein. 

The' vast majority of defendants* discovery requests present 
several common issues of law which are addressed fully in our 
accompanying Memorandum in Support of the Response of the United 
States to Defendants’ Motions for Discovery and Inspection 
(hereinafter ’’Memorandum" ) . Part I of our Memorandum discusses 
discovery relating to:' (A) the timing of the government's 
obligation to produce materials under the Jencks Act and Brady v. 
Maryland , 373 -U.S. 83 (1963); (B), the showing of an invidious 

discrimination which is necessary in order to establish a claim of 
selective prosecution. United States y. Oj ala , 544 F. 2d 940 (8th 
Cir. 1976); (C) the showing of actual prejudice which is necessary 

in order to establish a claim of pre— ind.ic tment delay. United 
- States V. Lovasco , 431 U.S. 783 (1977); (D) the showing that a 

fair trial must be presumed to be impossible in order to establish 
a right to pre- voir dire relief from prejudicial pretrial 
publicity. United States v. Maldeman , supra , at 63-64; and, (E) 
the special circums Lances attendant upon any discovery of White 
house files. Uni ted States v. Nixon , 418 U.vS. 683 (1974); N ixon 

• Adminn s trci tor of Genorcil S ervices, 43 3 U.S. 425 (19 7 7). 

Part II of our Memorandum addre.sses the crucial issue of 
-whether there is civailable to defendants Felt and Miller in thi.s 
as .u nut t tor of law, any do tense based an justification for, 
or a iiiistalum belief: as to the legality of, the war ran t lesr> 

» :;chor> a I i 'god in the T ni. ! 1 c Lino n t . anrl Cs'vn setji" ^ in t ].y v/h'dh o' any 
ii:*>r:o\'ory in .-nip port of defense^:-; should Jdo oi~dcrod. (jn it cd 

. o 1 1 lo: . i h r-*; i n , 5 i 6 P . 2d 9 10 ( O . CT . C i ‘t . j n ) ; Uni i ► d 



1 ‘ - 


• '9 eng- 



DEFENDANT GRAY^ S DXSCOVBRY REQUESTS 

- " I . Docu rnen t~.s and otihe.'c Tnfor'mah.i. on _ D.i. s co v er ab l e as B rady tier .la X " 

1) This request, for "all Information. . .tending to 
exculpate the defendant" , seeks Brady material v/hlch the government 
has agreed to make available thirty (30) days before trial. See 
MemorandTom, Part 1(A) . 

2) This request, for a statement as to whether any govern- 
ment t.rial witness is "under investigation or indictment, or was 
or is subject to disciplinary action", seeks Brady 'material v/hich 
the government has agreed- to make available . thirty (30) days before * 
trial. See Memorandum, Part 1(A) . 

4 ) __4/' This request, for the identity and statements of "each 
person questioned 'by the government who will not be called as a 
witness", although not barred .by the Jencks Act, should not be 
ordered without a showing of materiality by the defense. United 
States V. Kearney , 436 F. Supp , 1108, 1112 (S.D.N.Y. 1977); United 
States V. Marshak , 364 F. Supp. 1005, 1007—08 (S.D.N.Y. 1973) ; 

8 J, Moore, Federal Practice , If 16.05[4] (2d. ed. 1977). 

5) This request, for disclosure of "all promises, induce—' 
ments or rewards" given to any government trial witness, seeks 
Brady material which the government has agreed to make available 
thirty (30) days before trial. See Memorandum, Part 1(A) . 

6) The government will make available * the requested docu- 
ments i.e. , documents "reflecting efforts taken during Mr. Gray’s 

tenure to ensure that the FBI operated within the confines of the 

Kei bh decision. " • 

"XI. Documents and Other Information Discoverable as Jencks Material "l 

7) l^ule 16, as amended, intentionally excludes the disclo- 
sure of the requested witness lists-. . PI . R . Conf. Kept. No. 9 4 — 414 , 

9 t h Cong - .1 st Sess . (19 7 5) . Witness statements are Uencks- material 


/ D c f o n c'l ,x n t Gray’ s d :i. 55 c o ve r y mo t i. o n cl ex e s n o t I i s t ci 11 y re c{ u e s t 3 . 

}/ As uS'Vd heroin t'ne term "documents" is im-ant to bo c:c:)C 2 x t otis .ivo 
V/ [ til the 1 j t' ing of al I things , e - g . , t>ooks , rocc^rc^s , rocordinejs, in 
t ho }>aj:i"icn 1 -ii- detCMific discovery 7rc^c{ue5^ t to v/ii i chi thc:i gorornment Is 
r • ' 1 i . . 
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which the yover-hment: has ayroed to provide thlrby (30) days before 
trial.' See Memorandum, Part 1(A). 

8) Witness statements as to the conversation alleged in Overt 
Act 1 will be provided as CTencks material thirty (30) days before 
trial. ^ See Memorandum, Part 1(A). 

9) All documents known to government counsel revealing the 
content of statements made by Mr. Gray as alleged in Overt Act 2 
have already been provided to the defense as Rule 16' material. ' 
Witness statements concerning Overt Act 2 will be provided as Brady 
cind Jencks material thirty (30) days before trial. See Memorandum, 
Part X (A) . 


10) This request, for statements of. co—conspdLrators which 
the government intends to offer in evidence at trial, seeks Jencks 
material that the government has agreed to provide thirty (30) 
days before trial. See Memorandum, Part 1(A). ' 

11) This request seeks written and oral statements of co- 
defendants, before or after the conspiracy, which the government 
intends to introduce in evidence at trial. Discoverable ' material 
called for by this request, to the extent it is presently identifiable 
by government counsel, has already been provided to defense counsel 
pursuant to Rule 16; any such material so identified by government 
counsel hereafter will be provided at that time. Jencks material 
will be provided thirty (30) days before trial. 

"III. Documents and Other Information Material to Defendant’s [Grav’s 
Preparation of His Def ense That the Allegedly Wrongful Acfci— 
vity Was Undertaken Without His Knowledge or Authority''^ 

12) This request, for all documents which "reflect that FBI 
agents engaged in warrantless surveillance techniques -from the 
period January 1, 1960 to the present" , is facially overbroad . 

" vjarrantlesfs surveillance techniqu.es" would include every national 
security wiretap or iuicrophoi:ie surveil3.ance iDroper-ly authorisied by 
the Attorney Gcnercil during the last eighteen (18) years, including 
tho?;e prcscivtl.y in operation. The government should not be required t 

- 5 - 
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co'.Tiply w L li h such a racially overbroad discovery rogues b> U niiod 

Sba bGs v. Ha Idem an , supra ; Unibed States v. Ro s s , supr‘a , at 7 63. 

13) There cu/e no documents known to government counsel tbcib 
reflect that Gray was made aware of the surreptitious entries 
alleged as Overt Acts in the Indictment. 

14) There . are no documents known to government counsel that 
reflect that Gray was made aware of the memoranda, communications, 
or conversations set forth in Overt Acts 6 through 32 of the 
Indictment . 

15) As with Gray discovery request #12, this request, for 

all files "marked either 'June* and/or 'JDo Not File* from the period 
January 1, 1960 to the present", is facially overbroad. **June** is 

an FBI designation placed on any document relating to electronic 
surveillance, or in some instances to mail covers and surreptitious 
entries- Production of this material would require disclosure of 
every lawful electronic surveillance conducted by the FBI in the 
last eighteen (18) years. As to **Do Not File** documents, such 

documents are generated on an ad hoc basis and do not of necessity 
relate in any way ,to the subject matter of this case. Any "June** 
and/or "Do Not File** documents relating to the Weatherman investi- 
gation are. already available to the defense for inspection as part 
of the government’s undertaking to make available all Weatherman 
files - Beyond this , the defense should not be allowed to embark on 
such an overbroad fishing expedition- United States y. Hal deman , 

supra ; United States v. Ross , supra . 

16) This request seeks all reports by the FBI * s Inspection 

Division concerning its routine yearly inspection of any FBI field 
office, if that field office had some part in the FBI Weatherman 
investiga 1 3 .on . This discovery is sought to establish the proposi- 
tion that "FBI inspectors routinely destiroyed papers in field 

offices relating to black bag jobs." (Gray Memor andum , . p . 4). 

6/ The government v/onld not oppose c*i disc::>VGry request, mo.re nax-row- 

ly d r awn and clear ly ma t e 3ri a 1 - ' in te ncle d to aid defendant G r ay in esta- 
blishing thcit sux-rop tr t; ious entries of the nature al.leged in the 
rndictmenb w’ere in fcict; approved at FBI lieadquaf tors , without autl'iorl- 
;r,ation of I he /attorney Genex-al, after- the 1966 Hoover cut-roff- Such 
d i s cove x-y won 1 d be 1 im i tod t o do c ume n t s doa lx n g V7.i i: h tlx c; a xi tl i o r :i. v; . i td O) 
process anrl tlius would not disc Lose the identities o t j:)ar t ic Ipan t s in 
te.rcjv.' Li': of, sxich entoriciS- Such disexovex'y wc.>uld also L>e limited to 
.’ntj'ie;; i ncf rji^i.ox*' to the c;oiiun*xm.Tc nn id". ^>1 Llui t'Justiec^ !)<' j x’x r L / ion t 

i'>n f S \ i ovu^ c:;u t j ' i C'S . 
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De. fend ant C-Ir'ay's , pnrotfenr .l.s ciccu.rato as to 'pxocGdures visocl ]p.t:LQi: 
to D.lrecbo.i: Hoover’s 1966 ban on black bag jobs. However^ govern — 
ment counsel ' are unaware of any support for the proposition that 
such -routine destruction continued as a matter of policy thereafter. 
Indeed, the ‘existence of the so-called "SAC memos" listed in the 
Indictment (Overt Acts 0, 12, 25 and 29) and similar "SAC memos" 
already provided to the defense Is evidence to the . con tr ary . Absent 
a more meaningful proffer as to actual destruction of documents, as 
well as some clearer' showing of materiality, the government should 
not b€5 required to produce inspection reports, averaging 200 to 800 
pages each, for dozens of FBI field offices over the last ten (10) 
years. United States v. Haldeman , supra ; United States v- Ross , 
supra . 

17) This request, for documents showing that "House and 
Senate Intelligence Committees and the General Accounting Office 
were -misled" concerning the extent of FBI bag jobs, is not 
material to Gray's defense. These Congressional investigations 
took place long after Mr. Gray and his co-defendants had left the 
FBI. Absent a more meaningful proffer of materiality this request 
should be denied. United States v. > Haldeman , supra ; United States v. 
Ros s , supra . 

18) The government will provide ,any documents reflecting 
contact during Mr. Gray's tenure between^ the President's Foreign 
Intelligence Advisory Board and the FBI with regard to the Weatherman 
Organization- Discovery, as to any such .contacts regarding matters, 
other than the Weatherman Organization, however, should be denied as 
not material to Gray's defense. Uhited States v. Haldeman , sup ra; 
U nited States v, . Ross , supra ; see also Memorandum, Part II. ^ 

"XV- Doc uments and Other Info3rmation Material to Defendant's [Garay's] 
Preparcition of i Tis Defense Thc i t th e IndTCc tineivE I s S ulrj"ec't~ro 
D d. s m i s s a 1 f oj : Im proper Sel e ctive P x"bsecut d.on by tlTe "~G~ovo~riTm'elQ^ " 

19) . Thd.s roc[ues t ■ seeks documents which reflect commund ca- 
tions from FBI hoadqi.u'irtcors to the Department of dustice which .reveal, 
directly or indirectly, that FBI agon ts cox'iducU^d \varrantless 

- 7 - 
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^ * 

sur-repfci hlous entries. Discovery should be denied because the 
detendant has failed to allege that his prosecution is based upon 
an invidious discrimination. See Memorandum, Part 1(B). 

20) This request . seeks documents which reflect that the 
Department of Justice was av/are of the FBI’s use of warrantless 
surveillance techniques. Discovery should be denied because the 
defendant has failed to allege that his ' prosecution is based upon 
an invidious discrimination. See Memorandum, Part 1(B). 

21) This request seeks ' all prosecutive reports from FBI 
agents to federal prosecutors in the last eighteen (18) years 
that reflect that FBI agents engaged in warrantless surveillance 
techniques. Discovery should be denied because' the defendant has 
failed to ' allege , that his. prosecution is based upon an invidious 
discrimination. See Memorandum,. Part I (B) . 

22, 23 and 24) These requests seek lists of all matters 

over the last twenty-eight (28) years in which allegations of Fourth 
Amendment violation, through the use of surreptitious entry by 
law enforcement officials, have come to the attention of the Depart- 
ment of Justice (Request #22), or were investigated by the FBI (Request 
#23) ; and all documents relating to decisions to decline prosecution 
with regard to such matters (Request #24) . Discovery should be 
denied because. the defendant has failed to allege that his prosecu- 
tion is based- upon an invidious discr imixiat ion . See Memorandum, 

Part I (B) . . . ^ ^ 

25) This request seeks documents concerning investigations 
of the Weatherman Organization by government agencies other than 
the FBI, Discovery should be denied because the defendant has 
•failed to allege that his prosecution is based upon an invidious 
discrimination- See Memorandum, Part X(B)'- 

" - Pocum en t s and Qthe.r Information Material to Def endant ’ s ' [ G ray’s] 

Prepaircition of His Pos sible Defense That t?ie Allegedly Wrong .f: uT“ 
Activ ity v/as Aut horized b y Higher Author ! ty ” " " 

26 nnd 27) -These requests seek documents showing that the 
President, Attorney Gene.ral, Director of the FBI, or their agents 

- 8 - 
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authorized (Request #26) or withdrew authority tor (Request #27), 
v/arrantless v/ire tapi^ing , mi'erophoae' surveillances, or surreptitious 
entries directed at members ot the Weatherman Organization or 
their supporters. All such information may be found in the 
Weathex“man files , which the govex'nment has already made £\vad.lable 
to defense counsel. 

28 and 29) These requests seek the same types of informa- 
tion as Requests #26 and 27, but seek this information as to all 
FBI investigations other than Weatherman. These requests are not 
limited in time and presumably include the entire history of the 
FBI. Defendant Gray has made no showing of materiality as to the 
requested material. United States v. Haldeman , supra . The defense 
of higher authority (if any) must relate to higher authorization 
for Weatherman warrantless searches as alleged in the Indictment. 

See Memorandum, Part II. • ' ' 

30) The "government will provide any documents concerning 

the creation and function of, or contacts with the FBI during 

Gray's tenure by, the Cabinet Committee to Combat Terrorism, to the 
extent that such documents relate to the Weatherman Organization. 
Discovery as to any such contacts regarding matters other than the 
Weatherman Organization should be denied as not material to Gray’s 
defense. United States v. Haldeman , supra ; United States v. Ross , 
supra ; see also Memorandum, Part II. 

31) ‘ This request seeks all documents from six government 

.agencies, 7/ in addition to the FBI, which concern plans to deal 

\'7ith the Weatherman Organization or other terrorist groups during 
the period 1969—1974. The government has agreed to make available 
the specifically requested "Huston Report" (which deals, in part, 
with the use of surreptitious entries in the Weatherman investigation) , 
as we 11 as a 1 1 FBI VJe a th e rrna n files- PI £in s by o t h e r go vo mine n t 
agencies to deal v^itJi the Weatherman, as wel’I. cis any government x:>laiis 

_7 / On e o f h h e s i x gov o r n mo n t ag e n c i e s 1 .1 s t e d .L n t h 1 s r ocr ue s t i s th o 
Whitt) House*. U'he spec: Lai circumstances attendant upon discovt^ry of 
Wliito House r.i. los aiid tapes are discussed in t}io accoiui'>aiiy ing Memor — 
cuidum, lV*irL t (n) . ' 
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Lo deal v;i.l:li "obhej- benrordnb groups *', nro not motox'-ial bo ciny 
civailablc defense. See Memorandum, Part XX’. 

32) This request seeks all documents reflecting communica- 
tions between the White X-Iouse and the Department of Justice or the 

FBI concerning plans and investigative methods to deal .with the 
Weatherman C)rgani.%ation or "other terrorist groups" during the 

period 1969—1974- The government has agreed to make available the 

specifically requested "Haynes Memorandum" , and any other similar 
FBI documents, as part of its undertaking to make available all 
Weatherman files. The government has also agreed to institute an 

appropriate search of Department of Justice files for any such 
documents relating to the Weatherman. Discovery concerning "other 
terrorist groups" should be denied as not material to any avail- 
able defense. See Memorandum, Part II. The government does not 
oppose an appropriate search of White House files. See Memorandum, 
Part I (E) . 

33) This request seeks all tapes and transcripts of White 

House conversations in which the Weatherman Organization and/or 
"other terrorist groups" were discussed, during the period Janxiary 
20, 1969 through May 31, 1973. Discovery of such tapes and tran- 

scripts concerning "other terrorist groups" should be denied as 
not material to any available defense. See Memorandum/ Part II . 

The government does not oppose an appropriate search of White 
House tapes and transcripts. See Memorandum, Part 1(E). The 
government will produce any such tapes and transcripts, including 
all known conversations of any defendant, that are in the .possession 
of government counsel. 

34) This request seeks documents, including "statements of 
parsons interviewed", which indicate that the surreptitious entries 
a 1 X oge d in the 1 nd i c tme nt were n ot a u tho r i z od by o f f .i. c i a 1 s in a 
position of. author], l-y highex- thcin the defendants. The e^'^.is tenc;e of 
such liighoj- au thor.l t ion would }:)e a poss.Lble defense, and any 
c-Vv/ldence indicating tliat such avitliordty existed v7ould Ido Brady 

~ 1 (1 - 
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See Memo.r:anciuin , XX. i'jvXclence tliat bliero was no such 

authorization is thus potentially part of the’ government's rebuttal 
case and is tViereforc not discoverable^ other than in accordance with 
the Jencks Act. See Memorandum, Part 1(A) . 

35) The government vzill make available the x“ec[uested 
documents reflecting whether the President ojr Attorney Geneiral 
authorized any "A1 Fatah" surreptitious entry or entries in September 
1972. 

36) This request seeks all documents reflecting that the 
President, Attorney General, or their representatives were advised 
that the FBI investigation of the Weatherman would include surrep— 
-td-ti-ous entries. Government counsel are unaware of any such documents, 
other than the "Huston Report" . Should any such documents be discovere 
they will be made available to all defense counsel. 

37) This’ request seeks all documents reflecting that Con— 

gressional committees investigating the Weatherman bombing of the 
Capitol were advised that the FBI's investigation would include, or 
had included, surreptitious entries.. Government counsel are unaware 
of any such documents, but v^ill institute an appropriate search of 
FBI files. - . ■ 

38) This request seeks all FBI guidelines during the last 
twenty-eight (28) years regarding investigative procedures to be 
followed in national security matters, including electronic surveillanc 
and surreptitious entry. This discovery request should be denied as 
not material to any available defense. See Memorandum, Part 11. 

39) This request seeks documents disclosing that "FBI agents 
received incentive awards for conducting surreptitious entries" dur- 
ing the Icis t tvyenty — eigh t (28) years. -The dcfendc-int has failed to 
make any proffer of the materiality of any such . documen t s . United 

g Left os V- 


'^'‘ho gov. 'T.'nn'.oa t * s investigation of this c^iso sought to locate ciuy 
i ? in*:) doc urm^ ri i . ; , w i t h n e g r 1 1 ;l v a result s . S h o u 1 cl d e f o n s e c o u n s e .1 1 j r .i n g 
L o * I ' V i g ove i w iv . ; n t ' s a 1 1 n I i on ri n y r e 1 o v a n t s r *>0 c: L f i c f i .1 c; , a i“ c 1 

\'7 h * :: '1 'j seared; w o u .1 ci be i p p o p r i. a t Ci , such a s c ' n r c h , if n c j t ^ ^ 1 ; 3 y 

< ^ 'tod, 1 / i 1 1 bo macio. 
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"VI . Do cuin eri hs an cX Ol.har In J.’ orina t xon ^l^vLcJr xal t:o Do.r on0.a.n t * s - [Gray ' I 
Pre p arcil - Ton His "Defense bhat ~t:li'e Alleged J/y Unl av 7 j? ul Acbi'^nTy 

was Cond u cbecI .In Response iio" ~' a' Th roat to the Ncibioaal Security “ 
wh±ch tJus t iizjLoci the Use of Surrept±t±ous tries yrithout V^ar r^n t &: 

40) This request seeks documents relating to two official 
designations of the Weatherman investigation as a national security 
matter in 1976, three years after the conspiracy charged in the 
indictment ended and two years after the last defendant, Mr. Miller, 
retired from the FBI. This discovery request sJiLOuld be denied 

as not material to any available defense i See Memorandum, Part II. 

41) This request seeks all documents reflecting involvement 

or collaboration by the Weatherman Organization with any foreign ■ 

power. This discovery request should be denied as not material to 

any available defense. See Memorandum, Part II. 

42) This request seeks all documents reflecting any offi- 

cial classification of the Weatherman Organization as a national 
security threat. This discovery request should be denied as not 
material to any available defense. See Memorandurn, Part II. 

43) This request seeks all documents from seven government 

agencies reflecting that the Weatherman Organization had contacts 
with, traveled to,, communicated with or received finances from any 
foreign country. This request also seeks nine specific documents 
or categories of documents relating to the foreign involvement of 
the Weatherman. This discovery request should be denied as not 
material to any available defense. See Memorandum, Part IX. 

"VII. Documents and Other Information Material to Defendant’s 


[Gray * s ] 

Preparation 

of His Defense That the 

Indictment is 

Sub j ec t 

•i T*i- 

to Dismissal 

-t- -1 Ta7 -1 -f- T-i 4- V- 

for Improper Conduct by 

^ J 

the Government 

II 


in Connection With the Grand Jury Proceedings" 

44, 45 and 46) These requests seek to discover, as to each 


of the three grand juries that investigated some aspect of this case, 
the dcxte each was sworn in, the date each subpoena ( for 'test imony or 
documents) wd\s issued by that grand jury, a list of every witness 
that testified before that grand jury, and oi list of: all testimony 
Qr document's transferred from one grand jury to another, together 
V/ i th the au thori zat ion Cor suc^h' transfers. The government ha.s agreed 
to prov:i;de the dcitos Lh/st each grand jury was sworn ;Ln , fix'st heard 

- 12 -. 
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tcsbimony in bhis inves biya bion and last met wi th, regar-d to this 
investigation. The government has also agreed to providd the 
requested information concerning the transfer of documents or 
testimony from one g3--and' jury to another. The requested discovery, 
beyond that agreed to by blie government, is no more than a fishing 
expedition and -should be denied. United States v. Haldcman , sup ra ; 
United States v. Ross , supra . 

47) The government's response to the issue of Mr. Skolnik's 
authority to sign the Indictment is contained in a memorandum oh 
that subject v/hich was filed earlier this v/eek. 

"VIII. Documents and Other Information Material to Defendant 's 

[Gray's] Preparation of I-Iis Defense That the Indictment is 
Subject to Dismissal Due to Prejudicial Pre Indictm ent D^Tay ' ' 

48) This request seeks documents, including witness state- 
ments, concerning the failure of FBI personnel, ^and one or more 
Department of Justice attorneys, to make full disclosure, in 
appropriate forums, of their knowledge of surreptitious entries. 

(See, Attorney General's press release, April 10, 1978.) This 

matter is presently the subject of ongoing internal inquiries by 
the FBI and Department of Justice. The government states, in good 
faith, that neither the matter referred' to in the Attorney General's 
press release , nor any other evidence known to government counsel , 
indicates that any Department of Justice attorney was aware of surrept 
tious entries and searches conducted as part of ^ the FBI Weatherman 
investigation prior to disclosure of that fact to the Civil’ Rights 
Division in the spring of 1976. Moreover, the requested discovery 
should be denied because the defendant has failed to allege actvial 
prejudice brought- about by any such alleged pre — d.ndic tment delay . 

See Memorandum, Part 1(C) . 

49) I'he requested ciccounting of all urea~eVar\t~doj?unLeivts_,iI^ps t 
or destroyed since the time the Government became aware of the alleged 
f a c t: s r o s u 1 1 1 n <- j ±n t h i s ;i: n d .i, c t me n t ill be p r o v i d e d . ’ 

5 0) The g o V c j r j i m.-ni t w .i, 1 1 p r o vd < Ici t }i o j: o f u e s ted 1 i s t o f a 1 I 
r ■ ! r ■ o n s w h o w j r o w j. t n o s i i e ar p o t o n t i a 1 w L tn e s.s os in d have d .1. c ^ d i n c v ^ 

- L 3 - 


Greenberg/Gray-2348 


the time the government first learnrn of the facts resulting in 
this Indictment. Government counsel know of no witnesses whose 
whereabouts are no longer known. 

"IX. Documents and Other Inf ormatio .-; Mateirial to Defendant *s 

[Gray^s] Prepa r atio n of His D ;:" f onse That the Indictment is 
S ubject to Dismissal for I mprcy-.eir Pre-Trial Publicity Emanating 
From Officials of the Departmc n •- o f J u s t i c c " 

51^ 52 r 53, 54, 55, and 57) These requests all seek either 

public reports contained in the medi.= . concerning the investigation 
that resulted in this- Indictment, or ?Lnternal documents concerning 
dealings with media representatives '.chich were not reported dn the 
public media. The requests also seek internal documents concerning 
Justice Department communications relating to pretrial publicity. The 
only documents relevant to the issue of pretrial publicity are public 
media reports that are equally avaiiaole to defense counsel. In any 
event, the pretrial publicity in thi.s case has been insufficiently, 
prejudicial to require any further inquiry beyond such public media 
reports. See Memorandum, Part X (D) . 

56) This, request seeks "gra.r.a jury minutes reflecting 
questioning of witnesses hy grand junrors or' comments hy grand 
jurors". The defense has failed to allege sufficient prejudicial 
pretrial publicity to warrant such a fishing expedition into the 
grand jury record. See Memorandum, Tart 1(D). 


- 14 - 
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DEFENDANT FELT'S DISCOVERY REQUESTS 
'*A. General '* , - 

1-4) These Four requests seek any . *"rel evant " written or 

recorded statements in Justice Deparbment or FBI Files made during 
the 31 year period From 1942 to 1973 by Mr. Felt (Request #1) , by 

CO— de Fendan ts Miller and Gray (Request #2) , by any co—conspir ator 9/ 

(Request #3) , and by "any other person" iF .the statement did or 

would have come to Mr. Felt's attention in the normal course 


oF business (Request #4) . "Relevant" is deFined cis relating to any 
Foreign or domestic intelligence programs, any Foreign or domestic 
terrorist activities, the Weatherman Organization, or the use oF 
investigative techniques (not otherwise .deFined) in any oF the 
previously listed ' investigations or "in any other investigations and 
programs involving. For example. Fugitives or organ! zed crime"* 
(emphasis supplied) . 

The scope oF this request quite literally boggles the mind. 
Mr. Felt is apparently seeking to discover every document relating to 
the three FBI divisions that have "investigative" responsibility 
and thereFore utilize "any investigative technique." SpeciFically , 
in seeking any documents relating to Foreign and domestic intelli- 
gence programs or terrorist activities, Mr. Felt is seeking to 
discover virtually every document generated by the FBI's Domestic 
Intelligence Division. The volume oF such material is staggering. 
During the last three years oF his tenure, virtually every document 
generated by the Domestic Intelligence Division or the two other 
investigative divisions would have been "routed to, disseminated to, 
or [its] contents or existence ,. . would normally have been Jcnown " 
to Mr. Felt. The government should not be required to produce sucli^ 
cl massive cimount oF material., especially v;here there has been not ever 

the s 1 i gh be s t pr o F F e r o F mate r .i. a 3- L ty . Uni ted States v . Ilal do man , 

:1* iU? ' U 3. t od S tcite s . v . ■ Ro S s , ^ u pra . OF c o u ir s e , the g c > v o :if iimo tit a s 

£1 cf r e e d to in < i k o a v a i 1 a b 1 o li 1 1 \<! e a t lie r* m a n J i J. e s , and to t h c 1 1 o x t cj 1 1 1 v; ;i. \ j 

V o .1. u n I- a r j. 'L y c o mp 3. y w 1th 1 1 1 o s e .re q u o s t s . 


*' ' Th**:- v; 'rnmoitb iia?-; n u k'xI . Lti i • {y (30) i'o— rr: in l h.*,- 

: 1- 1 [- T> • i CM > a-' ■ ■ - 

- ! . - / 


5) The government: has already provided to his counsel 
a copy of defendant Fel t * s grand jury testimony as Rule 16 discovery. 
There are no other statements made by Mr. Felt to government invest!"- 
gators which the government intends to offer in its case- in-chie £ 
at trial. • . . 


6) The requested documents intended for use in the govern- 
ment * s case-in— chief at trial have already been provided to 
defense counsel as Rule 16 discovery. 

7) The .requested scientific reports have already been pro- 
vided to defense counsel as Rule 16 discovery. 

8) The government did not employ electronic surveillance 
of any kind , during the investigation which led to this Indictment. 

^ . 9) The government has agreed to provide the requested 

materials concerning .the fruits of all, "searches and seizures" 
conducted during the investigation. No warrants were required for 
these seizures of FBI documents by FBI agents. 

10 and 12) These requests seek all documents in FBI or 
Department of .Justice files relating .to all Weatherman fugitives 
referred to in paragraph 5 of the Indictment (Request #10) , and to 
all relatives and acquaintances of Weatherman fugitives referred 
to in paragraph- 6 and Overt Acts 6 through 32 of the Indictment. 

The .government has agreed to make available all FBI Weatherman 
files. Absent a particularized request- and proffer of materiality 
the government should not be required to search the files of the 
Department of Justice for documents that would not have been seen 
by Mr. Felt in the normal course of business- United States v. 
Haldeman , su pra ; U ni be d S fates v . Ross , supra ; U n i t ed S t a t e s v . 
Con der ^ 423 F.2d 904 (6th Cir . 1970). .y 

■ ■ ' • 1 

11) ' The government has already bo defense counso-lij 

as .Rule 16 clLscove'ry, bho requested documej\Ls relating to Overt h 

Ac:l:.s J. thrc:i!M/h 5 o t the Indie tiiien t , . , 1 
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13) This rGC{uest: seeks to obtain the last known address 
and dates of service of every person serving as an Asisistant 
Director of the FBI for the last 38 years. There has been no 
proffer of materiality for this request', and it is doubtful that 
such information concerning officials serving in the FBI twenty or: 
thirty years ago could be material to the defense. United States v. 

- Haldeman , supra ; United States v. Ross , supra . 

14) This request seeks documents, including tape record- 
ings, reflecting all conversations of the President, and/or. his 
staff, with Executive Department exmployees or Congress, concerning 
"terrorist activities in general and the Weatherman Organization 

in particular" during the last fourteen (14) years. This request 
should be denied as facially overbroad. United States v. 

Haldeman , supra ; United States v. Ross , supra . Moreover, dis- 
covery as to "terrorist activities in general," unrelated to 
Weatherman, should be denied as not material to any available 
defense. See Memorandum, Part II. The government does not oppose 
an appropriate search of White House files. See Memorandum, Part 
I (E) . 

"B. Witnesses " 

1) This request seeks the identities of co— conspirators , as 

well as any statements by co— conspirator s . The identities of co- 

conspirators have been provided in' the Bill of Particulars. 
Statements of co— conspirator s are not per se discoverable. United 
States V. Pereevaul t , 490 F-2d 126 (2nd Cir. 1974) . Any such 

statements that could be considered exculpatory will be provided 

Brady material thirty (30) days before trial. See Memorandum, 

Par t I (A) . 

2) Rule 16, as amended, intentionally excludes the dis- 
closure of’ tlie requested witness lists. II . R . Con f: . Rep t . No . 

S)4 — 41^, 4 th _On25I 1 st S e s s . 12 (197 5) . WitJie.ss stcitements c\rc 

.1 o n a k s i u a i ci r: i ci 1 w }! L c h t h e g o v c r nme i a t has a g r e e d to p r o v j. d e 1 1 1 i r: t y 
(^0) dayr; Ije L'ore tri.al. See Meioorandum, Part 1(A) - 

- 17 - 
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3) This request seeks the identities of, and any statements 
by, persons questioned during the investigation whom the government 
does not intend to call as witnesse's at trial. Although not barred 
by the Jencks Act,' such disclosure should not be ordered v/ithout 
a showing of “ materiality by* the defense. United States v, 

Kearne y, sup ra ; United S t ates v. Marshak , supra ; 8 J . Moo .ro, Fo5d eral 
Practice , <,fi6.05[4] (2d ed . 1977). 

4 and 5) These requests, seek to discover any inducements 
(Request #4) or threats (Request #5) by the government to any 
trial witness or witness questioned during the investigation. As 
to trial v/itnesses, such inducements or threats are Brady material 
which the government has agreed to provide thirty (30) days before 
trial. See Memorandum^ Part 1(A) . Such discovery as to witnesses 
not intended to be called at trial should no t be ordered. Unite d 
States V. Kearney , supra ; United States .v. Marshak supra . 

"C. The Weatherman Organization " 

1) This request seeks the identities of all FBI officials 
in the chain— of “command relating to the Weatherman investigation, 
betv7een "street agents" and- the Director, for the last ten (10) 
years. Absent some showing of materiality this request should be 
denied. United States v. Haldeman , supra ; United States v. Ross, 
supra . It should be noted that Mr. Felt was at the penultimate level 
of this chain— of —command during the period of the conspiracy, 

2) The government has agreed to provide the . requested 
materials concerning names, last known addresses, and criminal acts 
of all members of the Weatherman Organization, as part o t its under- 
taking to make available all FBI Weatherman files. The government 
sl^ould not bo required to search the files of the Department of 
Justice for documents that would not hcivc bGc:;n seen by Mr. Felt in 
tlio normal course of lousiness. U nd.t e d States v. Ro s s , ^upr_a; 

U i 1 ? u ci cX S t g t c: r; v . Co n cl a r , s 1 1 pr a , 
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3) The gove.r’nment has agreed to provide the requested 
materials concerning FBI efforts to investigate the Weatherman 
Organization and to locate and apprehend Weatherman fugitives, as 
pcxrt of its undertaking to make available all Weatherman files. 
Discovery of documents relating to efforts to locate Weatherman 
fugitives by "other law enforcement and intelligence agencies, 
federal, state, local and foreign" should be denied as overbroad. 
U nited States v. Haldeman , supr a , and as ' not material to any 
available defense. See Memorandum, Part 11. The government 
should not be required to search the files of the Department of 
Justice for documents that would not have been seen by Mr . Felt in 
the normal course of business. United States v. Ross , supra ; 

United States v. Conder , supra . 

4) This request seeks all documents reflecting involvement 
or collaboration by the Weatherman Organization with a foreign 
power. This discovery request should be denied as not material to 
any available defense.. See Memorandum, Part II. 

5) The government has agreed to provide the requested 
materials concerning any authorization, withdrawal of authori- 
zation or prohibition, by the President, Attorney General .or any 
official of the Department of Justice, of the use in the Weatherman 
investigation of court— ordered electronic surveillance, warrantless 
electronic surveillance (including the placing and retrieving of 
microphones),, warrantless entries and searches, mail covers, mail 
openings, informants and undercover agents, as part of its under- 
taking- to make available all Weatherman files. An appropriate 
search will be made of Department of Justice files. 

6) The government has agreed to provide the rec{uestecl 
materials concerning any special training fojr FBI agents assigned 
to tlie Weatherman invos tigat ion , as part of its under tcikii'ig . to 
meike avriilcibn.G all Weatherman files. 
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7) This request seeks public statements and testimony 
betore Congressional committees. during the last ten (10) years 
concerning the Weatherman Organization and ettorts to locate and 
apprehend Weatherman fugitives. Public statements and Congres- 
sional . testimony are equally' available to defense counsel. More- 
over, this discovery request should be denied as overbroad/ Unit ed 
States V. Haldeman , supra , and as not material to any available 
defense. See' Memorandum, Part'll. 

8) This request for .any governmental designation during the 
last ten (10) years of the Weatherman Organization as a terrorist 
organizatxon, national security threat, etc., should be denied as 
not material to any available defense. See Memorandum, Part II. 

Defense of Selective, Prosecution and Lack of Specific 
Criminal . Intent ” : ^ 

1 and 2) These requests seek documents over the last 39 
years relating to the FBI's "authority, responsibility and 
jurisdiction ... in the fields of domestic and foreign intelli- 
gence, sabotage and espionage, subversive activities and terrorism" 
(Keguest #1) ; and to any delegation of the same within the FBI 
(Request #2) . This request should be denied as overbroad. 

States V. Haldeman , suppra .' Discovery as to selective 
prosecution should be denied because the defendant has failed to 
allege that his prosecution is based upon an invidious discrimi- 
nation." See Memorandum, Part 1(B). The requested discovery as to 
specific criminal intent should be denied as not material to any 
available defense.. See Memorandum, Part XX. 

3) This request seeks documents relating to "authori- 
zation, withdrawal of authorization, ...by the President or .. . 
Attorney General:., of the use in the conduct of any investigation 
by the FBI or any other government agency of electrond.c surveil- 
.I.ance. . . , mi crophonos - . . , entries. . . , mail covers. . . , mail open- 
-Lt-igs..., intoarmants and undearcover agents" during the -last 39 
years. Any such documents relating to the Weatherman i.nvesti- 

c,a-,lon 12 j^e provi.ded as part of the government’s under taking to 
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make available all Wea-blierman files. To the extonb that the request 
seeks documents relating to "any investigation" other' than the 
Weatherman investigation, -it should be denied as overbroad. 

■ StaUes v. Ha3.deman , supra . Discovery as to non-Weathe rman 

investigations with regard to the issue of selective prosecution 
should be denied because the defendant has failed to allege that his 
prosecution was based upon an invidious discrimination. See 
Memorandum, Part I (B) . The requested discovery as to non— 

Weatherman investigations with regard to the issue of specific 
criminal intent should be denied , as not material to any available 
defense . See Memorandum, Part 11 . 

4) This request is for documents showing that the 

"President, ...his staff or any employee of the Justice Depart- 
ment ... had knowledge either generally or in specific instances 
of. . .FBI or other government agency. . . [use] of warrantless 
electronic surveillance. . . 10/ microphones. . .entries. . .mail covers 
and mail openings" during the last thirty— nine (39) years. Any 
such documents reflecting such knowledge of the use of any of the 
listed techniques in the Weatherman investigation will be provided, 
as part of the government’s undertaking to make available -all 
Weatherman files. Discovery as to knowledge of the use of such 
techniques in non— Wea bherman investigations , should be denied as 
overbroad. United States v. I-Ial deman , supra , as not material to 
the issue of selective prosecution because the defendant has 
failed to allege that: his prosecution was based upon an invidious 
discrimination, see Memorandum, Part 1(B) , and as not material 
to any available defense. See Memorandum, Part II. 


The Court niciy v/ish to note that over the last forty (40) 
years the Attorney Geiicra.l has regularly authorized electronic 
s urveillcuice (including inicrophone.s since .1. 9G6) in national 
security eases. Cf , memoranda reproduced in Zwoibon v. Mitchell, 
r>.l 6 F.2d ^->94, 673-G73 (O.C. Cir. 1975) (on banc). Defendant *'s“"“ 

cl i. s c o v^e i:y r e c { u e s t J. i t o 3 ' a 'J 1 y c a 1 1 s J: o j: t h e p r od u c 1 1 o n o f doc ume n t s 
] K u: t a i n J n V 1 to eve r y \.ii \ j t u L a u 1 1 1 o r i z t i. o n o f: e J, o c t .t : o n i, c s 1 1 r vc; L *1. 1 zxnaat 
\ >y t ho A tJ' • vt : T 1 c^y G o n c * a 1 in 1 1 1 e X a .s I ; t h i. .r L nine ( 3 9 ) y o a r s . 
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5 and 6) These requests , seek documents showing that the 

Department oi Justice learned that *hny law enforcement officer in 

the United States" during the course of an of ficial . invest igation 

used "any investigative technique or coiTimitted any act which, on 

its face, violated any. person’s rights" under the Fourth Amendment 

(Request #5) or the First, Fifth, Sixth or Fourteenth Amendments 

(Request #6) during the last 39 years. The overbreadth of this 

request alone ' requires that it be denied. United “States v. Haldeman , 

supra . The requested discovery should also be denied as not 

material to .the issue of selective prosecution because the defendant 

has failed to allege that his prosecution was based upon an 

invidious discrimination, see -Memorandum, Part 1(B), and as 

not material to any available defense. See Memorandum, Part 11. 

*' E - Prejudicial Pre-Indictment Delay and Prejudicial Public 
Statements by Justice Department Officials " 

1, 2, and 3) These requests seek documents showing when 

it was that anyone in the Department of Justice first learned of 
the use of warrantless entries in the .FBI's Weatherman inves tiga tion 
(Request #1) , and first concluded that sufficient evidence existed 
to recommend an indictment of Mr. Felt (Request #2) , as well as 
documents showing the reason for the "delay" between the latter 
date and April 10, 1978, the date of the indictment of Mr. Felt. 

These requests should be denied because the defendant^ has failed to 
demonstrate any actual prejudice brought about by any such alleged 
pre-indictment delay. See Memorandum, Part 1(C). 

4) This request seeks documents reflecting the "reasons" 
for the placement of venue in the Disturict of Columbia. This 
request should be denied because the "reasons" for the placement 
of venue <iro not mater icil to the issue of pre— indiotmen t delay as tlie 
defendant lias failed to demonstrate any actual prejudice brought 
a Li o u t l^y any -such ci 1 11. e cj o d p x* e — ;i. n d i. c tme n t d e .1 ay , s o Mem. o r a n d u in , 

Part X (C) , and are not material to tlie- issue of pretrial publicity 
bec^iuso th»- public.it>' in this case has not Lioen .si.il* 1: ic.i con tly 
f re )udicj<)l wat'x'cint a /Td'iC' tUcil inqui.ry. Ju any covont, venue 
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is placed in fclie District of Columbia because bhe crime occurred 
in the District of Columbia. See Memorandum, Part 1(D). 

5) The government has already provided to, defense counsel ' 
the requested testimony of, interview - of , and letters from Mr - 
William C. Sullivan (now deceased). The additional .requests for 
"relevant "_11/ statements between 1942 and 1973 by Mr. Sullivan, 
who retired from the FBI in October 1971/ and for Mr. Sullivan's 
personnel file, should.be denied as overbroad. United States v. 
Ilaldeman , supra . Moreover, the requested additonal discovery 
should be denied as not material to the issue of pre-indictment 
delay because the defendant has failed to allege any actual pre- 
judice brought about by any such alleged pre-indictment delay. 

See Memorandum, Part I (C) . 

6) This request seeks documents reflecting any statements 
by Department of Justice employees to media representatives, from 
1975 to the present, concerning the investigation leading to this 
Indictment- All public media reports are equally available to 
defense counsel; statements not reported in the public media are 
not material to the ■ issue of pretrial publicity. See Memorandum, 
Part 1(D)'. 

"F. Specific Documents The Existence of Which is Known to Defendant 
W. Mark Felt " ^ 

1) The government has already provided to defense counsel 
the requested "Hoover memos" ordering a halt in 1966-67 to the 
use of surreptitious entries . 

2) The government has agreed to provide the requested 

"Ilu'ston Report." The government has also agreed to provd.de any 
documents reflecting contacts with the X^BI iregarding tlio Weathex'man 
Orgcuii nation by the J?rosident*s Foreign Intelligence Advisory 
Bc'a.t-d and/or thco Cabinet Coimnittoe to Combat Terror.! sm. Adcti tioncal 
(Liscovery ct:>t u’o trning any such contacts rogarViing matters other than 
th ' 1%'oa thCM ii\a !) i n ver; t.Lg a t i.on sh.oiijd be dOTiied ovorbre rid , Uni Loci 

b ' i-Qs V . ' and a.'^; not iiicj. tor i I to tinv -<avctLlabi. j d-'f on 

' I'^mora nd ino , Pax- 1 K X . 
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3) The governmenh has agreed to provide tlio requested 

documents relating to the February .1973 redesignation ot the 
"Domestic Intelligence Division" as , the "Intelligence Division" of 
the FBI . ■ 

4) The government has agreed to provide the requested 
FBI documents relating to the Keith decision. The addd.tional 
requested discovery of 'memoranda by Department of Justice attorneys 
as well as the ■ redesignation of domestic intel3-igence subjects as 
foreign inteligence subjects, should- be denied as not material to 
any available defense. See Memorandum, Part- II. 

5 and 6) These requests seek two 1975 studies of. FBI 
jurisdiction (Request #5) and authority (Request #6) in intelli- 
gence investigations. Discovery of these documents which were 
genera bed in the year after the latst of these defendants, Mr., Miller, 
retired from the FBI, should be denied as not material to any availabl 
defense. See Memorandum, Part II. 

7) The government has agreed to provide the requested 

"Haynes memo" to defense counsel. 

8) ■ This request seeks the "Chicago Report" concerning 

the foreign involvement of the Weatherman, which was prepared 

in 1976—77, three years after the end of the conspiracy alleged in 
the Indictment, and two years after the last of these defendants, 

Mr. Miller, retired from the FBI. This request should be denied 
as not material to any available defense. See Memorandum, Part II,. 

9) This request seeks all statements by^ former Assistant 

Director for the Domes.tic Intelligence Division (July 197 0 through 
September 1971) Charles D. Brennan, including his grand jury 
testimony, personnel!, file and any documents ciuthorizod by him 
relevant bo intolligonce and terror.ist investigations. This 
request sliQuld be denied cis overbroad. United Stat es v. H cildeman , 
s i.i pra . Jencks matox"ial and B.r a dy material (.if any) concern.Lng 
M 2 ;. Jlrenucin will be made .availa.ble thirty (30) d^i.ys before tr i.al . 

ao Meinorajidum , ]'*art T (A) , ‘ . 
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10) The government ha.s a.l.ready provxclecl hhc requested 


"Ruckclshaus memorandum’' to defense counsel. 

11 and 12) The rectuested transcripts of the testimony of 
Attorney Gensra3. Bell in United States v. Humphrey (Request #13.) / 
and of Atto-rney General Bell and Di.rector Webster before the 
vSenate in Apr j .1 .1 978 concerning RBI jurisdiction (Reque^st #12), 
are public documents equally available to defense counsel. The 
additional request, for' documents supporting the Boll and Webster 
Senate testimony, should be denied as not material to any available 
defense. See Memorandum, Part II. 

13 and 14) These requests seek documents concerning domestic 
and foreign intelligence programs and organized crime investigations, 
including 1961—62 memoranda between Deputy .Attorney General White 
and the FBI relating to investigative techniques (Request #13) and 
documents reflecting after— the— fact authorization of wiretaps and 
microphone surveillances by Attorney General Katzenbach (Request #14) 
These disGOve.ry requests should be denied as not material to any 
available defense. See Memorandum, Part II. 

15) This request seeks documents reflecting the use of 
warrantless wiretaps, microphones, surreptitious entries and mail 
openings in (a) FBI and IRS investigations of organized' crime from 
1957 to 1966, (b) the so-called "Kissinger wiretaps", (c) the so- 

called "Cointelpro" programs, and (d) investigations of the 
Communist and Socialist Ttorkers Parties (without time limit) . 

This request should be denied as overbroad. United States v. 

Hal deman , supra , and as not material to any available defense. 

See Memorandum, Part II. 
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DE FENDANT S DTSCOVISX^Y JXBQVIZSTS 

” Dis cQve.iry Needed bo De-hermine Wlie-ther 
an Ql^[:ense wa.s Conimi tbed and Wheliher- 
Pe ±'enclanb Had the Requisite Criminal 
Xn beil L " 

1 and 2) These requests seek two 1975 studies of FBI 

jurisdiction (.Bequest #1) and authority' (Request #2) in intelli- 
gence investigations. Discovery of these documents, which were 
generated in the year after Mr. Miller retired from the* FBI, should 
be denied as not material to any available defense. See Memorandum, 
Part II . ' 

3) This request seeks all documents issued by the President 
or any government agency in the last 28 years which define, describe, 
or explain the term "surreptitious entry". This request should 
be denied as not material to any available defense. See Memorandum, 
Part II. ' , ^ 

4 and 5) The government has already provided, or agreed to 

provide, the requested orders, directives, etc., concerning the 
"techniques of surreptitious entry”. The defense protests two 
limits placed by the governnxent on its undertaking to provide these 
documents. The first limits the discovery to the period when 
Mr. Miller v/as in the FBI. This limit should be enforced because 
it is only, documents that Mr. Miller saw, .or could have been awa.re 
of at the time, that could have influenced his intent. See Memorandum 

Part II. The second limits the discovery to domestic cases. While 
the defense may argue that the Weatherman was , in fact , a foreign 

dominated group (a proposition which, in any event, the government 

contends is nob material), it is clear thab prio-r to and during the ^ 

conspircicy the Weatherman organi nation was invesbigated by the Ft^I 
under a domes blc heading (as opposed bo those headings dealing with 
acbivi bies of hostile .fo.re.Lgn in bo H.ligence .so-r vices) and that the 

only direcbivos applicabl.o bo the invG^s tigat ion v7oi:o therefore tho£;e 

1 e 1 c' i b J. n g to d orue s b :i. c: c a s e s . 
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any 


6) This request seeks documents ' showing all FBI surrep- 
titious entries from 1950 to 1974, including documentation of 
authorization by tlie President, Attorney General, Director of the 
FBI, other government official or court order. This request, 
which litoially construed v/ould call for the production of 
documentation of scores of trespassory microphones lawfully 
authorized by the Attorney General or by federal judges (18 U.S.C, 
§2516), should be denied as overbroad. United States v, liald eman . 

supra, and as not material to any available defense. See Memorandum 
Part II. 

7) This request seeks "Department of Justice guidelines 

- . . which set forth conditions for prosecution of FBI employees who 
utilize the technique of surreptitious entry.*' Government counsel 
are unaware of the existence of any such guidelines. 

8, 9, and 10) These request's seek all documents in the last 
28 years, from any government agency, which define terms such as 
national security,*' "foreign intelligence,” etc. (Request #8); 
which reflect the designation, approximately two years after Mr. Mill 
retirement, of the Weatherman investigation as "a national security 
matter" (Request #9); and which reflect any other designation of the 
Weatherman as a "national security threat" (Request #10) . These 
requests for such governmental definitions, designations, or other 
labelings should be denied as not material to any available defense. 
See Memorandum, Part li, 

11) This request seeks all documents from several government 
agencies reflecting that the Weatherman Organization had contacts 
with, traveled to, communicated with or received finances from any 
foreign country. This ^request also seeks ten specific documents 
or categories oP documents relating to the foreign involvement of 
tlie Weatherman. This diF5covex-y request should be denied as not 
m 1 L e r i ci 1 to a i ly a v a J. J a b .1. o defense. S e e Me mo i: ct n d n £n , exi: i: X 7: . ‘ 
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12 and 13) 'These requests seek- all orders, directives^ 
etc. , to or by the FBI in the ^ last 25 years regarding investigative • 
procedures in matters involving the national security, including 
electronic surveillance and entries into homes (Reques t #12) , as 
well as any dissemination of such orders, directives, etc. , to the 
FBI office that Mr. Miller was serving in at the time (Request #13) . 
These requests should be denied as overbroad. United States v. 
H aldeman , s upra , and as not' material to any available defense. See 
Memorandum, Part II. 

14) The government will- make available the requested documents 
(if any) reflecting whether the President or Attorney General 
authorized any **A1 Fatah" surreptitious entry or entries in September 
1972- 

" Additional Discovery Needed to Estabiish 
Defense of Approval: of .Higher Authority " 

15) This request seeks all documents from six government 
agencies,.^ in addition to the FBI, which concern plans to deal with 
the Weatherman Organization or other terrorist groups during the 
period 1969—1974. The government has agreed to make available the 
specifically requested "Huston Report," which deals, in part, with 
the use of surreptitious entries in the Weatherman investigation, 
as well as all FBI Weatherman files. Plans by other government 
agencies to deal with the Weatherman, as well as any governmental 
plans to deal with "other terrorist groups", are not material to any 
available defense. See Memorandum, Part II. 

16) This request seeks documents showing communication, between 
the White House and the Uustice Department or FBI concerning plans 
to deal witl'i the Weatherman or "other terirorist groux^s" from 19 69 to 
1974- The government has agreed to provide any such Department of 
ilushice or FBI documents re.latijig to the Weatherman investigation. 
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iricluding the specxf-lcally requested "Haynes itiemor anclum . " To 
the extent that the request seeks documents relating to "other 
terrorist groups" it is both overbroad. United States v. Ilaldema n, 
supra, and not material to any available defense. See Memorandum, 
Pax't II. The Government does not oppose an appropriate search Of 
White House files. See Memorand\im, Part 1(E) . 

17) Tnxs request seeks all tapes and transcripts of I'Jhite 
House conversations in which the Weatherman Organization and/or 
"other terrorist groups" were discussed during the period January 
20, 1969 through May 31, 1973. Discovery of such tapes and 

transcripts concerning "other terrorist groups" should be denied 
as not material to any available defense. See Memorandum, Part II. 
The government does not oppose an appropriate search of White 
House tapes and transcripts. See Memorandum, Part 1(E). The 
government will produce any such tapes ’ and transcripts, including 
all known conversations of any defendant, that are in the possession 
of government counsel . 

18) This request seeks documents, including "statements of 
persons interviewed," which indicate that the surreptitious- entries 
alleged in the Indictment were not authorized by officials in a 
position of authority higher than that of the defendants. The 
existence of such authox'ization would be a possible defense,, and 
any evidence indicating -that such authority existed would be Brady 
material. See Memorandum, Part II. Evidence that there was no such 
authorization is thus jpo te.ntially part of the government's rebuttal 
case and is therefore not discoverable, other -than in accordeince x- 7 ith 
the Joncks Act. See Memorandum, Part 1(A) . 
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" Discovery Needed lio Establish P.re judicial 
Pr e—X nd retime nt: Delay " ■ 

19) This request, seeks documents, including witness state- 
ments, concerning the failure of FBI personnel, and, one or more 
Department of dustice attorneys, to make full disclosure, in 
^PP^'opriate forums, of their knowledge of surreptitious entries. 

(See, Attorney General's press release, April 10, 1978.) This 

matter is presently the subject of ongoing internal inquiries by 
the FBI and Department of Justice. The government states, in good 
faith, that neither the matter referred to in the Attorney' General ' s 
press release, nor any .other .evidence known to government counsel, 
indicates that any Department of Justice attorney was aware of 
surreptitious entries and searches conducted as part of the FBI • 
Weatherman inves tigation prior to disclosure of that fact to the 
Civil Rights Division in the spring of 1976. Moreover, the requested 
discovery should be denied because the defendant has failed to allege 
actual prejudice brought about by any such alleged pre-indictment 
delay. See Memorandum, Part 1(C) . 

20) The government is willing. to provide any such requested 
documents reflecting Director Hoover's personal wishes with regard 

to the means to be utilized to catch Weatherman fugitives. Government 
counsel assigned to this case, and knowledgeable FBI personnel working 
with government counsel, have been unable to locate any' such documents. 
If any such documents are found, they will be provided to all defense 
counsel. ‘ . 

21) • The government has agreed to provide the requested materials 
reflecting that the President or Attorney Genex~al , during the pex'iod 

19 50 through .197 5, became aware of FBI surreptitious entx^ies of the 

_1.2/ The investigation that xincovered the sxix-x'cpti tious entries 
alleged in the Indictment and other similax" sxi rx'eptitious entx-ies 
was ordered by the Attorney General in August 1975. 


Greenberg/Gray-2365 


natuire alD.egec^ in tilie inclicbment (i.e* ^ sunr'ep bibious en'ti 3 ries 
aGcompaniod by a seax'cli) , but declined to order an investigation, 
rejected an inves tigation or declined to prosecute any current 
or former FBI employees-. Defense counsel’s objection that discovery 
sliould include types of surreptitious entaries otlier than of the 
nc\ture alleged in the Indictment (e.g. , ' court-ordered and Attorney 
General authorized entries to install a microphone) is without merit. 
See . Opposition of the 'United States to Defendant Miller’s Motion 
to Dismiss for Failure to State an Offense. See also Memorandum, 

Part II. 

’’ Discovery Needed to Establish Discriminato ry 
Prosecution ” 

2^, 23 and 24) These requests seeh lists of all matters over 

the last 28 years in which allegations of Fourth Amendment violation,' 
through the use of surreptitious entry by law enforcement officials, 
have come to the attention of the Department of Justice (Request #22) , 
or were investigated by the FBI (Request #23) ; and all documents 
relating to any decisions to decline prosecution with regard to such 
matters (Request #24) . These requests should be denied because 
the defendant has failed to allege that his prosecution is based 
upon an invidious discrimination. See' Memorandum, Part 1(B). 

25 and 26) These requests .seek all documents from 1950 to 
1974 which show, either directly or , indirectly , that FBI agents 
conducted surreptitious entries, and which were sent either from 
FBI agents to government prosecutors (Request #25) , or from FBI 
headquarters to the Department of Justice or other government agencies 
(Request #26) . These requests should be denied because the defendant 
hcis failed to allege that his prosecution is based ui^on an invidious 
discrimination. See Meniorandum, Part 1(B) . 


Greenberg/Gray72366 


CONCLUSION 


Fox* tlie reasons cited herein and set forth in more detail in 
the accompanying Memorandum, as well as for any additional reasons 
. that may be advanced at the hearing on this matter, the government 
respectfully requests that the defendants* discovery , requests , beyond 
those which liave been agreed to by the government, be denied.’ 

Respectfully submitted,. 

Of Counsel: Barnet D. SJcolnik 

Special Counsel 

U.S. Department of Justice 

Ira C. Pollack Francis J . M var,)" ' ^ 

Attorney ' Attorney 

U.S. Department of Justice U.S. Department of Justice 


Daniel S. Friedman 
Attorney 

U.S. Department of Justice 




BrecJcinridge L. Willcox 
Attorney 

U.S. Department of Justice 
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I HEREBY CERTIFY tHat a copy of the foregoing 
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to Alan I .Baron, Esquire, Frank, Bernstein, Conaway &. 
Goldman, 1300 Mercantile Bank & Trust Building, 2 Hopkins 
Plaza, Baltimoire, Maryland, defense coxinsel for Gray; 

Brian Gettings, Esquire, 1400 N. Uhle Street, Courthouse 
Square, Arlington, Virginia, defense couns el . f or Felt ; 
and Thomas A. Kennelly, Esquire, Diuguld, Siegel 5c ICennelly, 
1000 Connecticut Avenue, N.W., Washington, D,C., defense 
counsel for Miller. . ' 





Greenberg/Gray-2368 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUt-lBIA 


UNITED -STATES OF AMERICA ) 

) 

) 

V, ) 

) 

) 

L. PATRICK GRAY, III ) 

W. MARK FEET ) 

and ) 

EDWARD S. MIEEER ) 

) 


CRIMINAL NO, 78-000179 


MEMORANDUI-l IN SUPPORT OF THE RESPONSE 
OF THE UNITED STATES TO DEFENDAITTS * 
MOTIONS FOR DISCOVERY AND INSPECTION 


INTRODUCTION 


, Defendants Gray, Felt and Miller have filed discovery 
motions seeking all evidence material to their respective 
defenses, Rnle 16(a) (1) (C) , F.R. Grim. P. , all evidence 
favorable to the defendants, Brady v. Maryland , 373 U.S, 

83 (1963) , and all witness statements discoverable pu.rsu.ant 

to the Jencks Act, 18 U.S.C. §3500, The government has 
agreed to make all Jencks material and Brady material , if 
any, available 30 days before trial. (See discussion infra , 
Part 1(A).) The government has already provided to the 
defendants their grand jury testimony, results of scientific 
tests’, documents intended for use by the government as 
evidence in its case- in- chief , and documents understood by 
government counsel, in good faith, to be material to their 
defenses . Rule 16(a) (1) (A) , (a) (1) (C) and (a) (1) (D) . The 

government has also made available, or agreed to make 
available, extensive discovery of documents arguably material 
to the defendants’ defenses, although such discovery is 
not clearly mandated by Rule 16. 
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The government's principal --.and mammoth -- undertaking 
in this regard has been to make available all FBI files 
relating to the Weatherman Organization and its members or 
supporters. On May 25 , 1978, all defense counsel were 

advised that, initially, approximately four hundred and' 
fifty (450) Weatherman files, consisting of approximately 
ninety thousand (90,000) pages, were available for immediate 
inspection. Included in these materials are all FBI files 
relating to the "relatives and acquaintances of Weatherman 
fugitives" referred to in the Indictment, In addition, the 

I 

government has voluntarily agreed, in informal negotiations, 
to comply, in whole or in part, with eighty (80) of defendants' 
one hundred and fifty three (153) informal discovery 
requests (communicated to government counsel in early 
May by letters from each defense counsel) , and has agreed 
in our accompanying Response J/ to their formal discovery 
motions (filed on or about May 22) to comply, in whole or in 
part, with thirty -five (35) of defendants' one hundred and 
twenty eight (128) formal- discovery requests. 

Government counsel are thus desirous that the Court 
understand that the government, has demonstrated and .manifested 
a willingness to provide discovery in this case which is 
absolutely extraordinary in its scope and size. Such discovery 
is in 'fact already well underway and will proceed with all 
deliberate speed to a conclusion at the earliest possible date. 

It is in that context, we respectfully submit, that the 
discovery requests now at issue before the Court — which 
constitute only those which government counsel in good faith 
believe to be truly unreasonable and which we therefore oppose — 
should be viewed. 

T7 Formally” "Response of the United States to Defendants ' 

Motions for Dis covery -and ''Inspect ion hereinafter "Response". 


ii • 
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The discovery requests now at issue involve the 
question of whether, as to. a particular asserted legal 
claim or line of defense, the defendants have demonstrated 
a ’'colorable entitlement" such that discovery should be 
ordered. United States v. Murdock , 548 F.2d 599 (5th Cir. 

1977). As discussed herein, infra , Parts 1(B), 1(C) and 

1(D) (and more fully in the government’s oppositions -- 
filed June 12 — to the defendants ’ motions to dismiss the 
-Indictment for selective prosecution, pre- indictment delay 
and prejudicial pretrial publicity), , the defendants have 
failed to demonstrate a "colorable .entitlement" to discovery 
relating to those legal claims. As discussed fully herein, 
infra , Part XI, the defendants have failed to demonstrate a 
"colorable ' entitlement" to discovery relating to any national 
security or mistake of law/mistake of fact defenses. In 
addition, the defendants have requested extensive discovery 
from the X^Thite House files of the Nixon administration, 
including tape recordings of presidential conversations , The 
government does not oppose an appropriate search of VThite 
House files, but has brought to the Court’s attention ( infra , 
Part I(.E)) the unique circumstances surrounding any * such 
discovery. Finally, a number of defendants’ discovery 
requests are facially overbroad or seek materials that are 
simply not discoverable. The government’s objections to 
such discovery requests are fully set out in our -accompanying 
Response to defendants ’ discovery motions , 
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A. Production of Jencks and Birady Materials 


Pursuant to informal negotiations with defense counsel, 
the government has agreed to provide to^ the defendants all 
Jencks material and Brady material, if any, thirty (30) 
days before trial. Defendants, in various requests, _2/ 
have sought either immediate production of such materials or 
production sixty (60) , as opposed to thirty (30) , days 
before trial -_3/ 

With respect to the Jencks material, the government 
respectfully submits that its offer to produce Jencks 
material thirty days in advance of trial is eminently 
reasonable. As the Court is aware, the Jencks Act, 18 U , S , C , 
§3500, states: 

(a) Xn any criminal prosecution brought by 
the United States, no statement or report 
in the possession of the United States 
which was made by a Government vritness or 
prospective Government witness (other than 
the defendant) to an agent of the Government 
shall be the subject of subpoena, dis covery , 
or inspection until said witness has testi- 
fied on direct .examination in the trial of 
the case. 

(Emphasis supplied) 

Despite the absence of a requirement for the pretrial 
production of such material, the government has, in the 
interest of facilitating the task of defense counsel and of 
expediting the conduct of the trial itself, agreed to furnish 
such material a full month prior to trial. 


^7 Gray requests 1 through' 11 and 34, Felt requests B-1 through 
B-5, and F-9 and 'Miller request 18, 

Miller memorandum, p, 17, 
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This case is not a particulaDcly lengthy or complex 
one. The government anticipates calling no more than thirty ' 
witnesses, and the Jencks. material will not be overly 
voluminous. Furthermore, although not required to provide 
a witness list as such, the government has in fact identified 
virtually all its V7itnesses in the Rule 16 documentary material 
already furnished to the defense and in the Bill of Particulars , 
Most, if not all, of the witnesses are fully available to 
the defense; in fact, unlike the typical criminal case, most 
government witnesses (almost all- of whom are present or 
former FBI officials) will doubtlessly be willing to submit-- 
in many cases with enthusiasm -- to pretrial interviews by 
defense counsel,. In Siam, the instant case is not one in which 
the interests of justice require dencks disclosure more than 
thirty days before trial . 

With respect- to material encompassed by Brady v. Maryland , 
supra , we note at the outset that we are unaware of the 
existence of any affirmatively exculpatory material. But 
we intend to furnish to defense counsel documentary manifesta- 
tions of the potential testimony of any individual whose 
recollection of events could conceivably be argued to be 
capable of affecting the judgment of the jury,_4/ For example, 
as to meetings where defendant Gray allegedly made* inculpatory 
remarks (See Overt Acts #2 and 4) , some attendees do not 
recall such remarks . Information regarding such attendees 
will be provided to defense counsel thirty (30) days before 
trial. Similarly, any information which reflects negatively 
on the credibility of government witnesses will be provided 

47 Under the recently established standard of United States v, 

Agurs , 427 U.S. 97, 108' (1976), rev^g 510 F , 2d 1249 (D , C . Cir, 197^ 

the government's obligation to disclose arises only when the 
matter is sufficiently* material to have affected the outcome 
of the trial. 
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thirty (30) days before trial. In light of the nature 
and volume of the material in question, thirty (30) days 
will constitute more than sufficient time for defense 
counsel to make full and meaningful use of the material, 
Nothing more is required. 


B , Selective Prosecution 

Defendants, in various requests, seek discovery * 

of materials related to their claim of alleged selective 
or discriminatory prosecution. In order to raise an issue- 
of selective prosecution, the defendants must show, at least 
prima facie : (1) that they have been singled out for 

prosecution while others similarly situated have not been 
prosecuted, and (2) that such selection was invidious — 
i.e. , based on such impermissible considerations as race, 
religion, or the “desire to prevent the exercise of a 
constitutional right. United States v. Oj ala , 544 F,2d 940, 

943 (Bth Cir. 1976). 

The defendants have failed to meet either test. They 
have not .alleged, much less made a prima facie showing, that 
there is either a policy or a practice of the federal 
government not to prosecute instances • of the deliberate 
utilization by law enforcement authorities of illegal 
inves t igative techniques.^/ Even more clearly, the 
defendants have made no colorable claim that their prosecution 
is motivated by bias against them or bad faith. There is no 

b/ Gray requests iW through 25, Felt , requests D-1 through D-6, 
Miller requests 22 through 26, 

Such prosecutions are, in fact," quite common. See e g 
United States v. Kelly , 556 F,2d 257 (5th Cir, 1977); United 
States V. Schilleci , 545 F . 2d 519 (5th Cir. 1977); United 
States V. ifdcTean , 5 28 F,2d 1250 (2d Cir. 1976): United States v 
Harp el , 493 F.2d 346 (10th Cir, 1974), "7 


- 3 - 


Greenberg/Gray- 2379 







showing, indeed there is no proffer, of an invidious 
basis for the prosecution. 

It is also clear that defendants are not entitled to 
discovery to bolster their claim. In order to be allowed 
such discovery, a defendant must prove a "colorable 
entitlement." United States v. Murdock ', supitra ; United States v. 
Oaks , 508 F.2d 1403 (9th Cir, 1974), aff M following remand , 

527 F . 2d 937, (9th Cir, 1975), cert . denied , 426 U,S, 952 
(1976); United States v, Berrios , 501 F,2d 1207 C2d Cir. 

,•> I 

1974) . No such showing of a "colorable entitlement" has 
here been made. Defendants^ requests for dis covery ' with 
-respect to this issue should therefore be denied, 7_/ 


C Pre-Indictment Delay 


Defendants, in various requests,^/ seek discovery 
of materials related to their claim of alleged pre- indictment 
delay. The government has already furnished, or agreed to 
furnish, materials that are related to the issue. of prejudice 
due to pre- indictment "delay" -- i,e,, an accounting of all 
documents destroyed; a list of any witnesses or potential 
witnesses who may have died; all relevant 'recorded statements 
and correspondence from the late William C, Sullivan; and any 
materials reflecting that the President or Attorney General 
became aware of surreptitious entries of the nature alleged 
in the Indictment- Other requested materials have been 
denied on the ground that they are not relevant to the issue 
.of prejudice. 

7/ A fuller exposition of the law on this subject is to be 
found in the "Opposition of the United States to (1)> Defendant 
Gray s Motion . to Dismiss Indictment on Grounds of Selective 
Prosecution and (2) Defendant liiller^s ’Motion to Dismiss 
the Indictment Due to Discriminatory Prosecution^", filed on 
Urine 12 . 

_3f Gray request 48, Felt requests E-1 through .E- 5 and Miller 
request 19 . 
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Th.e leading case in this area is . United States v. L. ovas co , 
431 U.S. 783 (1977), which involved an 18-iiionth pre - indie tment 

delay during which two potentially material witnesses for 
the defendant 'had died. In determining that the defendant’s 
due process rights had not been violated, the Court rejected 
the contention that due process bars prosecution whenever a 
defendant suffers, prejudice as a result of pre- indictment 
delay. The Court held instead that proof of actual prejudice 
makes a due process claim ripe for adjudication, but not 
^ automatically valid. 431 U.S. at 789 .> Furtheirmore , the - 

inquiry must consider the reasons for the delay as well as 
the prejudice to the accused; the .action complained of 
must, to justify dismissal of the prosecution, violate 
’’those ’fundamental conceptions of justice which lie at the 
base of our civil and political institutions’, , , and which 

define ’the community's sense of fair play and decency.’ , . , 

431 U.S. at 790. * 

Investigation of the activities that are the subject 
of this Indictment commenced in the summer of 1976 and 
continued until return of the Indictment on April 10, 1978, 

A substantial volume of activities other than those ultimately 
indicted was concurrently investigated by the prosecutors 
and grand jurors, and hundreds .of witnesses were brought 
before three separate grand juries. Once the evidence had 
been accumulated and assimilated, the strength of the case 
was carefully assessed, up to and including the highest 
levels of the .Department of Justice, 

Defendants fail to show' how they have been prejudiced 
by such "delay.” XSThen measured by the hOvasco standard, it 
is clear that the deliberate pace of the investigation which 
led to the Indictment in this case not only did not violate. 


- 5 - 




\- „ rtr;imrvh i; w . -Jr > : at^ 





s=1 


1 



iDUt i.n fact adtieired to , ”ttiose fundamental conceptions 
of justice which. . .define the community's sense of 
fair play and decency." L pvas co , s up r a , 431 U.S, at 790, 

Moreover, much of the requested discovery would 
impinge upon currently , ongoing FBI and Department of 
Justice internal inquiries. With respect to those 
inquiries -- concerning allegations of FBI failure 
to disclose the fact of illegal surreptitious entries to 
irxiquiring agencies and of knowledge of such entries by . 

.pne or more - employees of the Department of Justice (other 
tthan FBI) — government counsel, in good faith, wish to 
advise this Court that there is to our knowledge no evidence 
-jtp indicate that any employee of the Department of Justice 
■ Cother than FBI) had knowledge, prior to April 1976, of the 
-.Utilization of illegal investigative techniques in the FBI's 
linvestigation of the Weatherman. 

Because the defendants haye failed to allege any 
-predicate that would warrant a factual inquiry, the government 
ixespectfully submits that the requested discovery on this 
:.issue should be denied.^/ 


D. Pretrial Publicity 

Defendants, in various requests ,10/ seek discovery 
of materials related to their claim of alleged prejudicial 
pretrial publicity, including certain media reports , press - 
^ 0 X 33 ^ 303 , transcripts of public staCements , ihternal 
governmene.al memoranda on the subject of pretrial publicity, 
and grand jury minutes reflecting comments of the grand jurors. 


9 / A- fuller exposition of 
^Opposition of the United 
Dismiss the Indictment on 
filed on June 12 . 

10 / Gray requests 51 tnrou 
E-6. , 


this issue is to be found in tbe 
States to Defendants* Motion to 
Grounds of P r e - Ind ic tmen t Delay" 

gh"57 and' Felt requests E-4 and 


t 
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The only docioments relevant, to the question of 

pretrial publicity are press and media reports, which are 

equally available to defense counsel. Indeed,' defendant 

Gray’s Motion to Dismiss Indictment on Grounds of Prejudicial 

Pretrial Publicity contains twenty-nine (29) exhibits of 

newspaper articles concerning the investigation,- indictment 

and arraignment. Any internal Department of Justice 

memoranda, .’’notations of meetings or personal or telephone 

conversations with media representatives by the Attorney 

General of the United States or personnel of the Department 

\ 

of Justice” (Gray request # 52), and the ’’substance of each 
statement to or in , the presence of any press, ratio[sic] 
or television representative" (Gray request # 54) are 
irrelevant to the issue of prejudicial pretrial publicity, 
unless such statement or conversation was reported in the 
public media. In that latter event, the public media 
reports are obviously available, to defense counsel. 

The publicity generated by this investigation is 
insufficient to require any further inquiry on this issue 
at this time. It is settled law in this Circuit that the 
proper method for determining* whether or not an impartial 
jury can be selected is voir dire examination. United 
States V, bhr lichman , 546 F.2d 910,^ 916 & n , 8 (D , C . Cir » 

19 7 6) • United States v . Haldeman , 5 5 9 - F . 2 d 3-1 , 63-71 (D , C , 

Cir. 1976); United States v. Chapin , 515 F,2d 1274, 1286 

6c' n. 7 (D.C. Cir, 1975) , The pretrial publicity in this 
case has been far less severe in quantity and in quality 
than that i-n several recent cases in which pre- voir dire 
relief has been rejected, e.g,. United States v. Haldeman , 
supra ; Calley v,' Callaway , 519 F.2d 184, 209 (5th Cir, 1975) . 
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Furthermore, unlike many previous cases subjected to 

pretrial publicity, the publicity in this case has been 

almost entirely factual and s traightforvzard . It is 

important to note that United States v. Haldeman . supra . 

involved Watergate conspiracy publicity that was not only 

"extraordinarily extensive", 559 F.2d at 61, n. 34, but also, 

in part, "hostile in tone and accusatory in nature". 559 

F . 2d at 61. The Court, in its factual analysis of the 

publicity concerning the uniquely prominent episode there 

at issue, made a point of stating that: 

\ 

The o-verwhe lining bulk of the mateirial 
■ submitted. . .consists, of s tiraight forward , 
nnemotional factual accounts of events 
and of the progress of official and 
unofficial investigations. at 61, 

A significant number of the articles submitted to this 

Court by de.fendant Gray are in fact not at all hostile, but 

rather favorable to him, 

more .than two — thirds of the articles submitted 

by Gray are already -more than eight 'months old, having 

appeared ixi, or long before, October 1977, Even the articles 

generated at the time of indictment and arraignment will be 

stale by the time of trial, ‘ 

Xn short, the publicity with respect to this case 

does not beg.in to approach the level that would warrant 

any further inquiry at this time. Because the defendants 

have failed to make even a colorable claim of the kind of 

P^^j^dicial pretrial publicity that would justify pre-voir dire 

relief, their requests for discovery concerning pretrial 

publicity should be denied. 11/ 


A fuXTer expos i t ion of the law on this subj ect is contained 
in the "Opposition of the United States to Defendant Gray's 
Motion to Dismiss Indictment on Grounds of Prejudicial 
;^e trial Publicity' and C2) 'Motion for Change of Venue 
iPursuant to Rule 21 of the Federal Rules of Criminal Procedure''', 
f^led on June 12 . 
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E , White House Files 

The def endants j In various requests}.^/ seek to obtain 
discovery of materials contained In the White House files 
of the administration of former President Nixon. These 
requests seek docxaments from the files of former President 
Nixon and his staff, as well as tapes and transcripts of 
presidential conversations . VThere the government In this 
case opposes discovery requests which seek documents from 
various sources^ including the l^ite House, such opposition 

I 

is based upon considerations of relevance and materiality 
and not upon the fact that it is VThite House documents that 
are being sought. Indeed, with respect to the possible 
existence of higher authorization for the searches alleged 
in the Indictment, an appropriate search of VThite House 
files may well be reasonable. But questions of logistics 
aris e . 

After the resignation of former President Nixon, the 
files of his administration were placed in the Archives, 
a branch of the General Services Administration (GSA) . 

Control of these files was the subject of extensive 
litigation. See Nixon v. S amp s on , 389 F, Supp . 107 (D,D,C. 
1975), and 437 F. Supp. 654 (D,D,C, 1977) , Thereafter 

Congress enacted the Presidential Recordings and Materials 
Preservation Act (the Act), 44 U,S.C. §2107 (Supp, 1977) , 
which mandated that materials of the Nixon presidency be taken 

Gray requests 3 1 , 32 and 33; Felt requests A-14 and F-2;and 

Miller requests 15, 16 and 17 or portions thereof, 

13^In his request A“14 defendant Felt seeks access to records 
of presidential conversations over the last fourteen (14) 
years. The availability of non-Nixon administration files 
need not be addressed because it is clear that, to the extent 
this request seeks such files, it is facially overbroad. 

United- States v. Hal deman , supra . 
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into the complete possession and control of the 
Administrator of General Services (the Administrator) 

The facial constitutionality of the Act was upheld in 
Nixon V. Administrator of General Services , 433 U , S , 425 

(1977) . The Act directs that the Administrator process 
the Nixon materials, provide special and public access 
to the materials and return purely private materials to 
Mr. Nixon. (§§ 102, 104 and 104Ca)(7)), The Administrator 

has issued special accessQ^ and public accessl^ regulations, 
which are both under constitutional attack by Mr. Nixon, 
Nixon V. Solomon , C.A, No, 77-1395 C^.D.C.) Pending a final 
determination in Nixon v, Solomon , the special access 
provisions permit, subject to limitations, access by 
Mr. Nixon, by :the executive branch of governmentn^^" , and 
by others ^^for use in any judicial proceeding’* or pursuant 
„ to "court subpoena or other legal process". §102(b), and 
see 41 C'.F.R, §105-63.303, 

It is clear that Nixon administration materials may 
be reached by an order of this Court. However, there are 
at least two major limitations on access to these materials. 
The first is a legal limitation; the second, a practical one. 

First, whenever* special access under the regulations 
is requested, the Archivist is required to give notice to 
former President Nixon, who may consent or object. If his 
objection if overruled, Mr Nixon is then given a brief 
time in which to seek an injunction or to intervene in the 
litigation that has given rise to the request. In addition, 

. ^1 C . F , R . §T05-63 , 10 Iff (issued August 12, 1977 and 

supplemented October 11, 1977) 

13 / 41 C.F.R. § 105 “ 63 . 401f f (issued December 16, 1977) 

16/ Provision for executive branch access is necessary because 
GSA alone has custody of the materials. 


10 - 










the government (i , e , , not the GSA) has the same right to 
object, to seek to enjoin production, or to intervene in 
the underlying litigation . 17 / In a criminal litigation, the 
party seeking discovery, when faced with any such objection, 
must make a showing of ’ particularized need for specific 
msterials in order to overcome the presumptively privileged 
i*^ture of presidential files. United States v^ Nixon, 418, 

U .S . 683 (1974) ; United States v. Hal deman , 559 ' F , 2d 31, 76 

CP.C. Cir. 1976)*, Under the high standards of need and 
^particularization mandated by these cases, it is clear 
^ihat the defendants' instant requests for discovery of X^ite 
House files are facially overbroad and should therefore 
be denidd. United States v. Hal deman , supra , *559 F , 2d at 75; 
United States v. Ross , 511 F,2d 757 (5th Cir, 1975) , 

The second limitation on discovery of XThite House 
files is the practical difficulty encountered in seeking* 
to access some forty-two (42) million pages of documents and 
eight hundred and eighty ,(880) tape recordings, portions of 
only a handful of which have been transcribed or even 
indexed. See Nixon v. Administrator of General Services , supra , 
433 U.S. at 430. For example, complying with Miller discovery 
request number 17 (for all portions of taped conversations 
in which the Weatherman Organization or other terrorist 
group ^ 8 / were discussed between 1969 and 19 7 419/ ) would require 


The government does not contemplate invoking, with regard 
teo discovery in this case, the privileged nature of presidential 
fcommuni cat ions .. However, it is clear that "military, diplomatic 
.iir sensitive national security secrets" are also subject to 
privilege; it is possible that the government would, if necessary 
fa this case, invoke that privilege-. United States v. Nixon , 

418 U.S. 683, 706 (1974). 

'1^/For reasons discussed in Part XX of this Memorandum, the 
gcwef nment opposes any search with regard to "other terrorist 
groups." However, eliminating "other terrorist groups" from 
this request would not lessen the burden in searching the 
Whilte House tapes. 

19/ Tiiei XsJhite House taping system was in operation' from 
ap>px\aximat:ely May 1971 through July 1973, 


- 11 - 


Greenbera/Grav-2387 




i 

i 






1 











a search by the Archivist that would take at least one 
year. There would be a sifnilar burden in complying, with 
many of the defendants' other requests, for White House 
documents’ as well. The government strongly opposes the 
substantial delay of this case which would inevitably 
. follow from the granting of such discovery requests, 
especially since most of those' requests are so obviously 
overbroad. ^ 

The government does not, however, oppose discovery 
per s e of White House tapes and documents , Government 
counsel familiar with the process of gaining access to 
such materials, in the context of a criminal investigation 
wish to advise the Court that, in the absence of objection 
from Mr. Nixon, 20^ a reasonable discovery procedure as to 
White House files is possible. 23/ However, any such 
procedure must be bottomed on a good, faith effort by the 
defendants to limit and particularize their requests , -While 
it may- not be necessary in that context for the defendants 
to meet the heavy burden imposed by United States v, Nixon , 
supra, it is respectfully submitted that the Court should,' 
as a matter of due process in dealing with presidential files , 
require a strong showing of materiality and particularization-. 


20_7Mr~- Nixon has indicated a willingness to be of assistance 
to the defendants in this case, and therefore would presumably 
not object to a reasonable search. However, the present 
discovery requests are overbroad and unreasonable; objection 
by Mr. Nixon would be warranted. If such objection were 
interposed, the defendants would . be required to meet the 
standards of United States v. Nixon , supra , which the present 
discovery requests do not even approach . 

2L/ a reasonable search of l>Jhite House tapes and documents may ^ 
proceed by first examining available inventories of files , 
then selecting clearly pertinent files for review by the 
Archivist. Once those files have been reviewed and relevant 
docioments have been extracted, the defendants, on 'the basis 
of the extracted documents, may seek to have some additional 
files reviewed. If any of the documents were to indicate 
that there was a clearly material and plainly identifiable 
conversation with the President, then the conversation (if taped) 
C'ould be reviewed and, if relevant, made- available to the 
tdtef* end ants . . , ' 
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The government therefore requests that, preliminarily, 
there be no discovery ordered by the Court with regard to 
White House' tapes and dociiments , The government will request 
all defense counsel to meet as soon as possible with 
government counsel and with representatives- of GSA, as well 
as, at an appropriate time, with counsel for Mr, Nixon, to 
discuss the practicalities of access to- White House tapes 
and documents . Should a satisfactory resolution not be 
reached, the government would file with the Court an' affidavit 
the Archivis t . setting forth the practical difficulties 
in complying with the specific defense discovery requests , 
as well as the amount of time that would be needed to comply 
with those requests . Further proceedings would then be at 
the Court's behest. Government counsel hope that such 
further involvement of the Court in the matter will not 
prove necessary, but of course cannot control' the degree 

to which the defendants may or may not be willing to narrow 
their requests . 
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Defendants Felt and Miller seek certain, discovery as bearing 
on tbe issue of **criininal intent" (Miller Memorandum, p . 1) or 
"specific criminal intent" (Felt Motion, p.6). Defendant Gray 
' does not seek documents under tbat heading but does seek some of 
the same documents under headings relating to the possibility of 
higher authorization and to possible justification for warrantless 
searches (Gray Motion, p.7-13). Although both Felt and Miller 
refer generally to the issue of intent, it would appear that 
three separate issues are involved with" respect to the require- 
ment in a Section 241 prosecution that the government prove 
"specific intent". Screws v. United States , 325 U.S. 91 (1945). 

The first issue is raised by Miller *s contention^S^that the 
"standards of illegality" concerning surreptitious entries were 
so vague that he was operating in a "legal no-mans land" and that 
he should be afforded discovery as - to various items concerning 
FBI policy on surreptitious entry, in order to enable him to 
determine whether or not he "had notice" of the "standards of 
illegality . "23^ The second and third issues are interrelated. 

The second issue is raised by Miller’s "assertion that the 
Weatherman investigation was a national security investigation 

22/The dis covery motions of defendants Gray and Felt do hot set 
put any analysis of the facts and law with regard to discovery 
relating to specific intent. Defendant Miller does set forth 
at least some such analysis; accordingly, the government will 
use that analysis to structure its response herein. Many of the 
items requested as discovery on specific intent by Miller are also 
requested by Gray and Felt and’ for the reasons' cited herein, 
should also be denied. 

2_3/lMille-r Memorandum p. 3 and 7. 
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with foreign overtones and therefore warrantless surveillance was 
legal. this in turn relates 'to the third issue, which is 
raised by the assertion that a defense of **good faith and reasonable 
reliance on apparent authority” is available to Hiller and that 
discovery, therefore, tending to show the ’’foreign overtones” that 
would (according to Miller’s argument) make warrantless surveil- 
lance legal should be afforded to him so as to buttress his proof 
regarding the reasonableness of his reliance 

The law as tO' Section 241 *s requirement of ’’specific intent”, I 
and its applicability to each of these three issues , is set out 
below. 

A . Screws v. United States ! 

The seminal case concerning the requirement of proof of | 

’’specific intent” in .a prosecution for violation of Constitutional 
xfights is S crews v. United ‘ States , supra . In that case the Supreme 
„Court faced a challenge to a civil rights - prosecution on the basis 
that the statute’s prohibition against the deprivation of any 
right protected by the Constitution or lax'/s of the United States 
was void for vaguenes s The Court held that the statute’s re- 

quirement of a ”x* 7 illfull” deprivation of rights engrafts onto the 
statute a ’’specific intent” requirement that serves to eliminate 
any problem of vagueness, as well as to exclude prosecution of 
offenses of purely local concern. 325 U.S. at 105. Thus, under 
Screws the government is required to prove (1) that the Constitu- 
tional right at issue is clearly delineated and plainly applicable 
under the circumstances of the case and . (2) that the defendant 


24/ Id. pT9 
25/Td' P*9 

^/Xxx Screws the prosecution x^as under Section 242, the substan- 
tive counterpart to the Section 241 conspiracy charged in this 
case. The Screws specific intent doctrine is equally applicable 
-to a Section 241 prosecution. United States v. Eh r lichman , 546- 

F.2d 910, 921 (U.C. Cir. 1976); United States v. Pric~e^ 3S'3 U.S. 

787. '806 (1966); United States v. Guest, 383 U.S. 745, 753-754 

a-966) . 
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acted with the particular* purpose of depriving the .victim of that 
right rather than for purely personal reasons . This latter re- 
quirement is clearly met in the present case, since there is no 
dispute about the fact that the. surreptitious entries and searches 
alleged in the Indictment were conducted by the FBI for a govern- 
mental purpose, rather than for purely personal gain. See United 

States V, Ehr 1 i chman , 546 F.2d 910, 928 (D.C. Cir . 1976) . 

J 

B. Notice of the "Standards of Illegality ** 

On the question of intent, defendant Miller states that: 

X^e have found no statute which prohibits 
the technique of surreptitious entry. . .In 
“ -- • — - -""the absence of a statute, we must look else- 
where to determine standards of conduct .27/ 

Defendant Hiller then proceeds to make various discovery 
requests (Miller Requests 1-7) which seek FBI position papers,' 
definitions and policy statements concerning surreptitious entries 
records of all FBI surreptitious entries for tv7enty-f our (24) 
years; and guidelines concerning the prosecution of FBI agents 
who conduct surreptitious entries These materials are. re- 

quested, argues Miller, in order to enable him to determine - 
whether or not he had . ’’notice’* of the "standards of illegality" 
in what he characterizes as a "legal no-man’s land". 

Miller’s argument misapprehends the law as to specific - 
intent. * In essence, he purports to wish to show through the dis- 
covered materials that the law as to surreptitious entry and/or 
his awareness (notice) of that law was so unclear that he could 
not form the requisite criminal (specific) intent. But this is 
not a factual issue. The question of whether the right at issue, 
(that is, the right allegedly violated by the indicted conduct) 
was a clearly delineated and plainly applicable Constitutional 
right is "a purely legal determination’.’ Ehr li chman , supra , 

27/ Id . pT2 

:^^These requests are duplicative of, or similar in nature to, 

Felt requests #C-7, C-8,. D- 1 , D-2, F-5 , F-6 , F-11, F- 12 , F-13, 

F- 14 and F-15, or portions thereof. 
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546 F,2d at 921. In no way could discovery of th.e requested 

factual material bear- on the "purely legal determination" of 

a 

whether, or not it was/clearly delineated and plainly applicable 
Constitutional right which was violated by the conduct alleged in 
the Indictment, Moreover, Miller's contention that he should be 
permitted the requested discovery in order to enable him to show 
his lack of awareness (notice) of the alleged ."standards of 
illegality" is in error, since it is clear that "[T]here is no 
requirement under Section 241 that a defendant recognize the un- 
lawfulness of his acts." Id . at 922. It has long been clear that 
to violate Section 241 the defendant need not have been thinking 
. in Constitutional terms. Screws v. United States , supra , 325 U.S. 

at 106; United States v. Guest , 383 U.S. 745, 753-754 (1966); 
see also Wood v. Strickland , 420 U.S.. 308 (1975). Accordingly, 

Miller discovery requests 1 through 7, and the similar requests 
of defendants Gray and Felt?-2/ should be denied. 

C . The Legality of the Searches 

Defendants Gray and Miller both seek discovery for the stated 
_ purpose of trying to establish that, in the X^7eatherman investigati* 
surreptitious, entries without warrant were "justified" (Gray 
Motion, p . 11) or "legal" (Miller Memorandum, p.9) or if not legal, 
that the defendants* mistaken belief in their legality was reason- 
able (Xiiller Memorandum, p 9) . ' * 

. The searches alleged in the Indictment were clearly illegal. 
The Supreme Court has stated that "physical entry of the home is 
the chief evil against which -the wording of the Fourth Amendment 
±s directed." United States v. United States District Court , 407 

2^ Sgg footnote 28 > supra . 

30/Defendant Felt seeks some of the same documents , although not 
under these headings . The avilability to the defendants in this 
case of a defense based upon an asserted reasonable belief in the 
legality of the indicted conduct is discussed infra at Parts 11(D) 
and 11(C). 
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U. S. 297, 313 (1972) [hereinafter " Keith "] .32/ Defendant Miller, 
a-irguing in siappoxt of his requests for discovery of various ma- 
terials in the area of national security, cites a series of wire- 
tapping cases in which tihe government has defended the legality 

. of warrantless, electronic surveillance in matters of national 
security, 32 / Miller goes on to state that "the XJeatherman organi- 
zation involved ' foreign agents or collaborators with foreign 
-powers’; the test set forth in Ehrlichma' t" - for justifying a 
warrantless search. 33^' The dispositive flaw in the analogy which 
Miller thus attempts- to draw is that whereas specific cas e-by- case 
authorization by the President or Attorney General is an essential 
— ^prerequisite to invocation of any exception to the warrant re- 
quirement for national security searches , there x^as no such autho- 
rization in the instant case — absolutely none. Each case cited 
by Millei?— ^ involved x^arrantless electronic surveillance conducted 
with the prior written approval of the Attorney General, who 
"considered the requirements of national security and authorized 
electronic surveillance as reasonable”. Katz v. United States , 

389 U.S. 347, 36^f^ (1967) (VThite, J. , concurring). Moreover, 

Ehr 1 i chman itself stands squarely for the proposition that a 
national security justification for a warrantless search, (such 
as an allegation of unlawful collaboration with a foreign power) , 
no matter how clear, does not validate the search unless there is 

31/ The warranties s search of a home,' with certain well defined and 
Historic exceptions , is per s e unreasonable and plainly violates 
the Fourth Amendment. Coolidge v. Nexv^ Hampshire, 403 U.S. -443, 
449-78 (1971); Katz v. United States , 389 U.S.' 347, 357, 

(1967); Johnson v. United States, 333 U.S. 10, 14 (1948); Agnello 

V, United States , 269 U.S. 20, 33 (1925). 

32/For purposes of the present analysis, -no distinction need be 
Hrax^?n between x^arrantless physical searches and warrantless 
electronic surveillance. Barker-Martinez , Infra > 546 F.2d at 

950. But see, Ehr li chman , supra , 546 F.2d at 933-940 (Leventhal , 

J . , concurring) . 

^/Miller Memorandum, p. 9. 

.34/ Zweib on v. Mitchell , 36 3 F: Supp . '9 36 (D.D.C., 1*9 7 3) and Burkart 
V. Saxbe , 23 Cr.-L.R. 2104 (3/21/78, E.D, Pa). 
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’’specific approval by the President or Attorney General", Id . 
at 923. Such approval constitutes a so-called "Chief Executive 
warrant", which in matters relating to national security may be 
used as a substitute for judicial warrant,. Id . at 927. In the 
present case (.as in Ehr 1 i chman ) there is and will be no dispute 
regarding the fact that none of the nine surreptitious entries 
and searches alleged in the Indictment35/ was conducted pursuant 
to any "specific approval by the President or Attorney General", 

The total absence of that, clear prerequisite to legality renders 
unqualifiedly- illegal the searches involved in this case. • 

The documents which Miller requests relate to definitions of 
—terms such as "national security" and "foreign intelligence" , 
official designations of the Weatherman as a "national security 
matter" (including two such specific designations made four years 
after the conspiracy terminated and two' years after Miller retired) 
evidence (including ten specific documents) showing the relation-' 
ship of the X>reatherman with foreign powers and policy statements 
concerning' procedures in national s ecurity . inves t igations . These 
discovery requests are similar to ones made by Ehrlichman which 

were denied by Judge Gesell,^/‘a ruling l.ater affirmed by the 

37/ 

Court of Appeals,— As in Ehrlichman , where the discovery requests 
were for materials “ showing that the Ellsberg investigation was 
a national security matter in which warrantless searches might, 
be legal, the requests here - are intended to aid the defenda.nts in 
•their effort to establish a sufficient national security predicate 
for the argument that warrantless searches .were legal in the 
Weatherman investigation. After the general proposition would 

'35/See Overt Acts 7, . 11, 15, 17, 19,, 21, 24, 29, and 31. 

36/ United States v. Ehr 1 i chman , 376 F. Supp . 29 (D.D.C. 1974) . 

37/ Ehr li chman , supra , 546 F.2d at 925. 
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come the effort to establish that there may have been, in tra- 
ditional terminology, probable cause (referred to in this context 
as ’’national security justification”) for each search. 

But the entire effort is beside the point: just as it is 
clear in the. general setting that the existence of probable 
cause does not excuse the failure to obtain a judicial warrant, 
it is equally clear in the national security setting that the 
existence of ’’national security justification” does not excuse 
the failure to obtain Presidential or Attorney General authoriza- 
tion. Ehr 1 i chman , s up r a ; United States v. Cop Ion , 185 F.2d 629 
(2nd Cir.^.l950); Abel v. United States , -362 U.S, 217 (1960). 

As it is undisputed that there was never any specific 
Presidential or Attorney General aut:horization for the searches 
charged in the present Indictment, any discovery intended to 
help the defense establish that a national security predicate 
existed such that Attorney General authorization could have been, — 
but was not — sought, is • of no potential relevance to proper 
litigation of this case and should therefore be denied. Accordingly 
Miller discovery requests 8 through 13, Gray discovery requests 
28, 40, 41, 42 and 43 and' Felt discovery requests C-4 and F-8 

should be denied. 


38^ That xs true even where the national security predicate is 
abundantly clear, as would not be the case here even if the defense ^ 
effort to establish the Weatherman’s ’’foreign connections” were 
given the benefit of every doubt. 


- 20 - 


' Greenberg/Gray-2396 . 


D. 'The Defendants’ Asserted Mistaken Belief as to 
the. Defiality of the Searches 

The discovery requested by Miller (as well as by Gray and 
Felt) which seeks to establish a national security -predicate for 
the searches alleged in the Indictment is sought not only in an 
effort to establish alleged legality, but also in an effort to 
establish evidentiary support for Miller’s asserted reasonable 
reliance on higher authority. Miller contends that discovery 
tending to show that a sufficient national secux-ity^ predicate 
existed, such that Attorney General authorization for the in- 
dividual Weatherman searches could ha^e been obtained, would 
also support the reasonableness of his asserted reliance upon 
what he now asserts he understood to be the assur^ces of those 
in higher authority (presumably Gray) that legally effective 
authorization had been obtained. Using the probable cause 
analogy, the contention is comparable to that of a police officer 
who seeks to show that his asserted reliance on the assurances of 
those in higher authority that a warrant for a given search had 
been obtained was reasonable because he, in fact, knew that 
probable cause existed sufficient for the procurement of a valid 
warx'ant . (Such ass exited reliaixce would of course be unreasonable 
*if he, in fact, knew that there existed no such probable caxise and 
that a valid warrant therefore could not be obtaiixed.) That 
argument appears facially to. support Miller’s requests for dis- 
covery seeking to establish a national security predicate. 

But again there is a dispositive flaw: Miller in fact knevj 
that no specific Presidential or Attorney General authorization 
— absolutely none — V7as sought, much less obtained, for any of 
the searches (relevant to this case) which he authorized 

397The same is true of Felt, who can be expected to rely upon 
the same augument already advanced by Miller. 
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The Iract^s as to the author^lj^ation by defendants Felt and 
Milleir of the "'ndividual seax'ches involved in this case aire not 
in dispute. Indeed, the vast bulk of the govearnment ' s factual 
allegations in this case are not disputed. Accordingly, the Court 
in its analysis of the . defendants ' various discovery requests, may 
find helpful the following factual summary^Q-^ 

In May 1972, defendant Gray, immediately after the death of 

Director J. Edgar Hoover, was appointed Acting Director of the’ 

FBI: He remained in that position until his resignation in late 

April 1973. Throughout that period, defendant Felt was. Acting 
Associate Director , the number two position in the FBI , and de- 
fendant Miller was the Assistant Director for (that is, in charge 
of) the Domestic Intelligence Division, which had ^verall super- 
vision of (among other things) the FBI’s X'Jeatherman investigation. 
According to Felt and Miller, Gray in the. summer of 1972 gave 
them generic authorization to use surreptitious entries and 
searches in the conduct of the Weatherman investigation. Gray 
flatly denies having given anyone such authorization. Regardless 
of which factual assertion is accurate on that point, it is not 
.^^^P^-bed that, beginning in the late fall or early winter of 
1972 Miller began authorizing, in each instance with the explicit 
concurrence of Felt, individual surreptitious entries in the FBI’s 


investigation of the Weatherman . — ^ It is undisputed that these 


authorizations were given by Miller and Felt alone, x^ith no effort 


WThis factual summary is set forth, in good faith, as in in- 
tended aid to the Court’s consideration of defendants’ motions 

uot intended as a formal particularization 
lndi.ctment: and should not be construed as a p'overnnsen t 
commitment in limitation of its proof. 

4VThese__Weatherman surreptitious entries and searches were carried 
out by street agents” assigned to the FBI's Nexir York and Newark 
rield offices. It is these street agents, acting pursuant to 
oral authorization coming doxm to them , through the chain- of - command 
are the foot -soldiers” acting in reliance unon apparent 
higher^authority . See United States v. Barker, 5^)6 F.2d 940 (D.C. 

was par'cTaTTy in recognitl.on /of that reliance, and 
or the great g^p in the FBI betX'/een the authority of a street 
agent that of an Assistant Director, that the Department of 

Justice decided to decline prosecution of those ’’.foot soldiers”. 
Similarly, it x^/as the gap between field supervisor, the next level 
street agent, and Assistant Director that governed the 
rinding, for discovery purposes, of the potential availability to 
^ supervisor of the defense - of reliance upon apparent 

Upited State_s v. Kearney . 436 F. Supp . 110 8 (S.D.N.Y. 

eventually led to the government’s decision to dismiss 
the Kearney case. 
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"wliciteveir t>o sggI'C specific auttioirizcitioii firom tHe Piresid-ect ox* itiG 
Attorney General or from Gray or anyone else who might in turn 
have sought authorization from the President or the Attorney 
General -- in short, the authorizations for individual surreptitious 
entries and searches were given by defendants Felt and Miller 
with no effort of any kind on their parts to seek the specific 
authorization of anyone . One who knows that ho such authorization 
has been sought, knows that no such authorization has been obtained. 
Thus, it can be unqualifiedly stated, as the inevitable logical 
consequence of facts which are undisputed , that ‘defendants Felt 
and Miller knew that no specific Pres indent ia-1 or Attorney General 
authorization had been obtained for any of the searches relevant 
to this case . ‘ 

In light of the above, it becomes necessary to inquire as to 
how it is that Felt and Miller purport to -continue to assert the 
defense of good faith reliance upon apparent authority. Reading 
between the lines, it appears that the gloss which they would 
apply to that defense, in their effort to have it reach the facts 
and circumstances of this* case, runs as follows:, the Xx^eather-man 
Organization was in some way in collaboration x^ith a foreign pov7er,- 
and therefore warrantless searches in the FBI’s X'Jeatherman investi- 
gation could be authorized; Gray gave generic authorization to conduct sue 

^/Then Attox*ney General Kleindienst had discontinued t.\^o X'Jeather- 
man electronic surveillances as a direct result of the Supreme 

Court's June 19 72 decision in Keith . XvThether the Attorney General 
would have authorized any of .the warrantless searches alleged in 
the present Indictment cannot of course be definitively known, 
because he was never consulted about any of them. His actions, at 

the time of Keith , hov/ever , can surely be said to have at least 
put the defendants on notice of what can fairly be characterized 
as a strong presumption on the part of the Attorney General against 

any future authorization of warrantless surveillance, of" any kind, 

in the X'Jeatherman investigation. 

43/It is axiomatic that in * any defense based upon ' an asserted good 
faith belief that* the alleged x-^rongful conduct was lawful, the de- 

fendant must have subjectively believed the facts to have been such 
that, if true, x<^ould have rendered his condrvet lavjful. Bivens v. 

Six Unknown Agents of the Federal Bureau of Narcotics , 456 F . Zd 

T339~, 1348 (2nd Cir. 1972). In this regard, the Court may xvish to 

take note of the fol3.ox^7ing statement, made by Mr, Miller in August 
(footnote continued on next page) 
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searches in the Weatherman investigation; the power to authorize 
individual searches, was delegated to Felt and Miller, and they , then 
proceeded to authorize individual searches without consulting 
Gray, the Attorney General or anyone outside the FBI. Based on 
these facts, and as shown below, it is -clear that Felt's and Miller 
asserted "mistake" as to the legality of the searches charged in 
the Indictment is a pure mistake of law. The purported defense 
thus fallsJ "Such a mistake of law can be no defense". Ehrlichman , 
supra , 546 F.2d at 923. 

If, as in Ehrlichman and Barker (hereafter " Barker -Mar tine z " ) 
this case involved a single V7arrantle^s search authorized by Felt 
and Miller pursuant to the specific authorization of Gray, it might 
be. argued that Felt and Miller had reasonably relied on Gray's 
apparent authority, in the belief that he had obtained the necessar;; 
-prerequisite to the legalization of such a search: the personal 
authorization of the President or Attorney General (a Chief Executi^ 
warrant). In such a situation it would be possible that the Pre- 
sident or Attorney General had "considered the requirements of 
national security and authorized [a physical search of a home] as 
reasonable". Katz v. United States , 389 U.S. 347 , 364 (1967) 

(VThite, J. , concurring)-. In this case, however, the situation is 
quite different. Felt and Miller do not allege that the President, 
the Attorney General, or even Gray ever gave specific authorization 
for any of t±ie searches whidi they (Felt and Miller) admittedly authorized. TLie 

43^ (footnote continued from last page) 

1976 to a Time magazine renorter, concerning the alleged foreign 

involvement of the W^eatherman : 

I wish I could tell you that the foreign ties of , the. 

Weathermen were a factor, but . I can't. X'7e looked into 
those connections and didn't find enough to justify the 
suspicion of espionage. My motivation in approving 
the break-ins was the bombings, the terrorism and my 
. own desire to solve those cases. 

Quoted in Time, May 1, 1978, p. 18 

/f/i/ United Strates v. Barker , 546 F.2d 940 (D.C.,Cir. 1976)’. 
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mo St' that can to alleged is an asserted belief on the part of 
Felt and Miller that the President or Attorney General had dele- 
gated to Gray, who in turn had delegated . to Felt and Miller, the 
Chief Executive's power to authorize warrantless searches in 
national security contexts. Felt's and Miller's argument, there- 
fore, is that by virtue, of such perceived delegation, they believed 
that they pos s es s ed . legal power to authorize warrantless searches 
in the Weatherman investigation. Such an argument flies in the 
face of over tv7o hundred years of lav/ relating to the enactment, 
interpretation, and enforcement of the Fourth Amendment. 

It is abundantly clear that the'Qhief Executive's power to 

authorize a v/arrantless search in national security contexts rests 

solely with the President and with his alter ego for such matters, 

the Attorney General.'^— ^ The Court of Appeals for the District of 

Columbia has made clear in Ehrlichman , supra , 546 F.2d at 927, 

that this power may not be delegated 

No court. Justice of the Supreme Court, or 
Presidential administration has ever suggested 
a pov/er [to search without a v^arrant] which 
could be generally delegated, for example, 
even to regular intelligence agencies , like 
the FB,X and CIA, let alone to the extras tatutory 
group involved in the instant case. Even though 
the employees and administrators of the regular 
agenci-es might have the background, training 
and .departmental discipline to make responsible, 
expert decisions , the risk of their m.yopic abuse 
of such a powerful prerogative is simply too great 
to permit- its delegation. ■ 

The longstanding prohibition against such delegation (either 
by the President or Attorney General of the power to determine the 
reasonableness of a national security search or by a court of the, 
power to determine probable cause) is firmly rooted in the history 


45/ Myers v. United States , 272 U.S. 52, 133 (1926). 


46/ Indeed, even the far less awesome pov/er to 
application to a Court for a judicial warran 
surveillance may not be delegated. Un i t e d S 
416 U’. S . 505 (197 4) ; United States v. Ch avez 


authorize the 
t for electronic 
tates V. Gioirdano , 


416 U.S. 562 (1974) . 
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of the Fourth Amendment. That history makes abundantly clear 
that it was precisely such delegations of the right to search and 
seize, in the form of general warrants • (in England) and writs of 
assistance (in the colonies) , that provided the historical back- 
ground of governmental abuse of, power that the framers of the 
Fourth Amendment sought to preclude from our form of government^—^ 
Governjnent counsel intend no disrespect to the defendants in this 
case in asserting, as we do, that to countenance any legal theory 
that would permit the delegation to law enforcement officers like 
themselves of the awesome power to authorize the search of, and 
seizure from, the homes of private citizens would indeed to be 
place "the liberty of every man in the hands of every petty 
officer" ^ 

It is, thus clear that" Felt *s and Miller *s argument that they 
in fact had delegated to them legally effective power to authorize 
warrantless searches is without merit. VJhat then of their assertion 
that they* at least believed that such a delegation had occurred? 

The claim is equally unavailing: even if such a delegation had 
purported'ly been made, their grossly mistaken belief in its legal 
validity would have been a pure mistake of law — and "[s]uch a 
mistake of law can be no defense". Ehrlichman , supra , 546 F.2d 

at 923. See also Barker-Mar tinez , s up r a , 546 F.2d at 946; > 

United States v. International Minerals & Chemical Corp . , 402 U.S, 

.558, 563 (1971); Dennis v. United States , 171 F.2d 986, 990 

(D.C. Cir. 1948), af f * d . 339 U.S.- 162 (1950); Yellin v. United 

States , 374 U.S. 109, 123 (1963) ; Watkins v. United States , 354 

U.S. 178, 208 (1957). 

See generally , Lasson , The History and Development of the Fourth 
Amendment to the United States Constitution , 253-260. Th i s 

history is also discussed in Keith , 407 U.S. 297, 316 (1972) ; 

Olms tead v . United States , 277 U.S..438, 474 (1928) ( Br ande i s , d . , 

dissenting) ; and Boyd- v. United States , 116 U.S. 616, 625-630 (1886) 

/ 

/i8/James Otis* arguxTient in Eechniere’s Case, quoted in Boyd v. 

United States , 116 U.S. 6 iF^ 625 (1886) . 
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But Miller asserts^^ that a defense of the absence of mens 

, based upon an asserted good faith and reasonable reliance 

on apparent authority, is available to him under Barker-Mar tinez , 

supra . He is v7rong , on several grounds. First, as. has been 

demonstrated above. Miller* s (and Felt*s) asserted mistaken belief 

i , 

as to the legality of theiV^ actions is a pure mistake of law, 
which ' cons fi tut es no defense (rather than a rare conduction of 
mistake of fact with mistake of law, as was present and dispositive 
in Barker-Martinez , 546 F.2d at 946 and 954) . .Secondly, comparison 

of the facts of the tzx<fo cases, as. well as analysis of the' policy 
considerations that led to. reversal in Barker-Martinez , dif> t ingu5-shr; 
the latter from the present case and demonstrates the unavailability 
to Felt and Miller here of any defense grounded upon Barker - 
Martinez . Miereas Felt and Miller, to derive solace from that case, 
would analogize themselves to the **foot soldiers** ( Id . at 943) 
therein, the truer analogy is between themselves "and Ehrlichman, 

V 7 ho sought to rely upon generic authorization from President Nixon 
( Ehrlichman ,. supra , 546 F;--2d at 925-927), just as defendants Felt 

and Miller now seek to rely upon generic authorization from 
defendant Gray. Such reliance should be no more available .to Felt 
and Miller as a defense than it was to Ehr lichman Furthermore, 

the defense of *'reasonable reliance on [Gray*s] apparent authority** 
cannot be said, on the basis of Barker-Martinez, to be available 
to Felt a-xid Miller, because they were hardly **.ci tizen [ s ] ... 


^/Miller Memorandum, p. 9 

^/It is interesting to note that the documentation of the fateful 
authorizations in the two cases are strikingly similar: Ehrlichman 
authorized the Fielding break-in with explicit x^arning that it not 
be **traceable back to the White House*'; Felt and Miller authorized 
the various surreptitious entries invol^7ed here with explicit 
notation that "full security" had been assured — the FBI euphemism 
for the assurance that the entry and search would be neither de- 
tected nor traced back to the FBI . VJhat is more , the documentation 
in each of the txvo cases described the x^7arr an t les s searches in 
euphemistic terms: as "a covert operation" (Ehrlichman) and as 
the ^'contact [of] an anonymous source" (Felt, and Miller). 
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innocent3,y dra\'7i"i into illegal action at the behest, and on the 
authority, of a government official". at 948, n. 24. The 

gap between the ability of Felt and Miller, on the one hand, and 
that of Gray, on the other hand, to judge the legality of warrant- 
less searches, can hardly be analogized to "the [great] gnp (both 
real and perceived) between a private citizen aiid a government 
official with regard to their ability and authority to judge the 
• lawfulness of a particular governmental activity", at 948-49 

(Willcey, J,). Indeed, if there was a "gap" at all, one must pre- 
. sume that Felt and Miller were the most capable assessors of the 
legality of a particular law enforcement technique 5_1/ Finally, 
any "mistake" assertedly made by Felt and -Miller was not brought 
about by- reliance upon a "conclusion or statement of/law^ ^ 
issued by an official [in contradistinction to the private 
citizen who relies] charged v/ith interpretation, administration, 
and/or enforcement responsibilities in the relevant ' legal field," 

18 . at 955 (Merhige , d , ) . Almost all c.ases that have recognized 
an exception to the doctrine that mistake of' law is no defense 
have done so on the basis of reliance by a private citizen on an 
' (erroneous) statement of lav7 by an "official” source ,52/ 

Thus, the nax-row Barker-Mar t inez exception to the general 
doctrine that mistake of law is no defense is of no ' aid to the 
defendants in the present case. We return then to the clear and 
pertinent ‘ holding of- Ehrlichman , supra , 546 F,2d at 923, -that a 
mistake of law such as that nov7 asserted by Felt and Miller "can 
be no defense." Consequently, any request for discovery which 

51/ As .of late 197 2, Felt and Miller -had a combined total of some 
fifty- two years in the FBI; Gray had some eight months. . 

5_2/See Pierson v. Ray , 386 U.S. 547.(1967) (statxite later held un- 
constitutional); Cox V. Louisiana , 379 U.S, 559 (1965) (advice 

of Chief of Police to picketers) ; P^.aley v. Ohio, 360 U.S, 423 
(1959) (advice of legislative Committee chainiian to V 7 itness) : . 

United States v. Mancusc o , 139 F;2d 90 (3d Cir . 1943) (judicial 

decision later overx-xiled)"; Peo ple v. Fergxison , 134 Ca]. , 41, 24 
F.2d 965 (1953) (erroneous advice of state corporatioix counsel) ; 
and _ Sjta_t e v. Davis , 63 Wise. 2d-.75, 216 N.W, 2d 31 (1974) (erroneous 
advice of county corporation counsel and assistant district attorney) ^ 
Compare, United States v. ' Kon o vsky , 202 F,2d 721, 730 (7 th Cix". 1953) 

(responsibilities of police officer with regard to superior orders) 
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seeks to suppoirt the reasonableness o£ such a mistalce should be 
denied, as irrelevant and immaterial to full and'proper resolution 
of the.case. See United State.s v. Ehr lichman , 376 F. Supp . 29, 

35-36 (D.D.C. 1974) (Gesell, J.), af f ^ d . 546 F.2d 910 (D . C . Cir . 

1976) , rev*d on other grounds sub nom > United States v. Barker , 

546 F,2d 940 (D.C. Cir. 1976). Accordingly, Gray discovery requests 

38, 40 , 41, 42 and 43, Felt request C-4 and F-8, and Miller request? 

8 through 13 should be denied. 

E. Limitations on the Scope of the Government's 
Voluntary Pis covery Undertakings 

There' remains a problem of scope^with respect to .certain 
areas of the government’s voluntar:y discovery undertakings. The 
defendants requested', during the early discovery discussions in 
this case, access to documentation of the possible existence of 
actual Presidential or Attorney General authorizations for the 
specific warrantless searches charged in rhe Indictment. If in 
fact such authorizations ( i . e . , valid Chief Executive warrants) 
existed, that might well constitute a defense to the charges in 
this case. Accordingly, the government agx-eed to provide discovery 
within the standard bounds materiality,, relevant to . the question 
of whether or not there was in fact any higher authorization for 
the warrantless searches here at issue. 

In seeking discovery regarding this issue, beyond that which 

the government has voluntarily . agreed to provide, defendants go 

53 / 

too far. Defendant Miller’s requests 15 and 16,— for example, 
seek documentation not only of governmental plans to deal with the 
Weatherman Organization but also of plans to deal with ’’other 
terrorist groups”; Miller also seeks documentation of any communi- 
cations (concerning any such plans) between the VThite House and 

537These requests are duplicative of, or clo.^ely analogous to. 

Gray requests 18,28, 29,‘ 30, 31, 32 and Felt requests C-5, D-3 

through I)-6, 
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tzlie Dep ai: tine'"! t of s-Tustice ox* the FBI. Goveirnment al plans to 
deal with the i7ea theorman , and White House communications reg,arding 
same, could of course be material to the defense; thus, the 
government has voluntar*ily agreed to provide to the defense any 
FBI or Department of Justice documents manifesting plans to deal 
with the VJeathernian , as well as any VJhite Rouse communications on 
that subject which are contained in FBI or Department of Justice 
files . — 

The government, however, opposes the production of such docu- 
mentation with regard to **other terrorist groups**.. It is submitted 
that in order for a plan to be material in any v/ay to the issue of 

? I 

authorization for V7arrantless searches' in the FBI * s Weatherman 
investigation; it would necessarily have to relate< directl.y or 


indirectly, to the Weatherman." 


The request for '*plans to deal 


wi th ... other' terrorist groups** is a fishing expedition of no 
litigative relevance to this case, and should accordingly be denied, 
Furthermore, defendant Miller seeks (request 15) any documen- 
tation of such plans prepared not onD.y by the White House, the 
Department of Justice, or- the FBI, but also by the Department of 
DefeiYse, Central Intelligence Agency, Department of Treasury, 
Department of State, and the National Security Agency. Apart from 
any other objections, that aspect of the request is facially 
overbroad and should be denied on that ground alone. United 
S ta tes V. Hal deman , s up r a . The preparation of any such plans by 
such other agencies could not have affected the state of mind of 


5^7Whi te Hous e files, it should be noted, are not in the *'custody 
and control** of the government. See discussion supra , Part. 1(E). 

5^/In opposing such .discovery concerning "other terrorist groups**, 
the government does not oppose discovery of, and will in fact 
^ voluntari ly produce , documentation regarding any plans, v^hich deal 
with terror is t groups (or with groups otherwise described, e . g . , 
*’x*adical** groups) if the designation or contents can be fairly 
read as intended to be inclusive of the Xveatherman. 
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the clef GTidant.r. unless they v/ere transmitted to the FBI; the 
government haG ^voluntarily agreed, as part of its un.dertaking to 
make available all FBI Weatherm.an files, to provide to the defense 
any such documentation transmitted 'to the FBI concerning the 
Weatherman. But, discovery of documents prepared by those other ' 
agencies and not transmitted to the FBI should be denied.' 

Similarly, a number of the discovery requests explicitly or 
implicitly call for the production of information' from law en- 
forcement and intelligence agencies (domestic or foreign) other 
than the FBI. Such information is provided to the FBI (and other 
law enforcement and intelligence agencies) pursuant to an under- 
standing, referred to as the ”third agency rule", that is well 
known throughout the FBI (and therefore to the defendants). 

The "rule" provides that when an agency, such as the FBI, receives 
intelligence information from any outside agency, domestic or 
foreign, it cannot disclose that information to anyone extern.al to 
itself without the consent of the originating agency. Under the 
"rule" , therefore , the Department of Justi'ce (which of course 
includes the FBI) cannot disclose to the defendants .any intelligence 
information originally obtained from another intelligence or law 
enforcement agency , domes tic or foreign, without the prior consent, 
of that agency. Should any particular discovery ruling by this 
Court ' require that such a consent be obtained, government counsel 
would do everything in their power to do, so. However, the Court 
should be aware that such consent is rarely forthcoming from 
domestic agencies and even more rarely available from foreign 
agencies. Accordingly, were the Court to order discovery to 
the defendants of certain intelligence inf orrnat ion originating 
from agencies, domestic or foreign,' external to the FBI, the 
Department of Justice might ultiiP-ately be required to move to 
dismiss this prosecution. It is respectfully requested that that 
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the bona fides o'^ 


fact be co.ns ideted by the Court in assessing 
those discovery requests which call, explicitly or implicitly, 
for access to such information. 


- CONCLUSION 

For the reasons cited herein and in, the accompanying. 
Response, to defendants’ discovery motions, as well as for, any 
additional reasons, that may be advanced at the hearing on this 
matter, the government respectfully submits' that the defendants 
discovery requests, beyond the many to which the government has 
voluntarily agreed, should be denied. 

Respectfully submitted. 
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By : 

Barnet D. SkoXnik 
Special Counsel 

United States Department of 
JusUice 


vi Mo /"“T' 

Francis J . Martih 
Attorney 

United States Department ,of- 
Justice 


Of Counsel: 


d S. 

Daniel S. Friedman 
Attorney 

United States Department of 
Justice 


Breckinridge L ./*• VvilX'c'ox 
Attorney 

United States Department of 
Jus tice 




C.. 


Ira C. Pollack 
Attorney 

United States Department of 
Justice 
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CERTIFICATE OF SERVICE 


I liERE3?iY CERTIFY that a copy of the foregoing 
MEMORANDUM vraa hand- deliver ed , this 15 th day of June, 

1978, to Alan I Baron, I'.s'iuire, Frank Berstein, Conaway 
and Goldman, 13!.!0 lierca.ntile Bank ot Trust Building, 2, Hopkin 
Plaza, Baltimore,. Maryland, defense counsel for Gray; Brian 
Gettings, Esquire, 1400 N . ' Uhle Street, Courthouse Square, 
Arlington, Virginia, defense counsel for Felt; and Thomas 
a ICennelly, Esquire, Diuguid, .Siegel & Kenne.lly, 1000 

^ i 

Connecticut Avenue-, N.X-J. ^ XIashington, D-. C . , defense counsel 
for Miller. > 
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FRANCIS- J. MARTIN 
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GSA Kf»MR (41 CFRI 101.U«6 

UNITED STATES GOVERNMENT 

Memorandum 


TO :John J. McDermott 

Deputy Associate Director 
Federal Bureau of I nv estigation 
FROM : Francis J. Martin/f^3m l' 

Trial Attorney ^ 

Criminal ^ 

subject: United States ■Kr.Gxa.j, et al 


date: June 






8 4 


Assoc. 

Oep. 

Dep. AD Inv 

Asst, Dir.; 

I Adm. Servs.^ 

Crim. inv — 

Ident. , 

Intell. . — ^ . 

Loborotoiy 

Legal Coun. 

Pion. & 

Rec. Mgnt.^i 

Tech. Servs 

Training 

Public AHs. ok. - 

Telephone Rm* 

Director’s Sec’y — 
FBl/OOJ 


In your memorandum of June 5, 1978 you stated th£ 
various, reasons it appeared that an August 23, 1971 me 

by Egil Krogh might be material to the defense in 

States v. Gray, et al , and accordingly should be reviewed for 
possible disclosure as part of the government's informal 
discovery undertakings. Your memorandtrai indicated that this 
Krogh memorandtam had been forwarded to then Associate Deputy 
Attorney General James A, Wilderotter. You also forwarded 
an April 15, 1974 airtel which reflected the delivery^of f/Q'f' 

Krpgh's files to Wilderotter- and also showed an inventory ( 

which listed the Krogh memorandum. At or about. the time of M . 

vmtr memoran dum I discussed this matter with either S.A. 

I I or S.A. \ and informed him that the Krogh 

memorandum, in all likelyhood, was now in the Archives as part 
of the files of my former office, the Watergate Special Prose- 
cution Force, and that I would obtain the memorandum as soon 
as the government ' s response to discovery motions had been 
completed and filed. Enclosed is a copy of the Krogh memoran- 
dum which I obtained yesterday from the Archives. ^ 

pc-u,d ^ , 

Also enclosed is a copy of Miller's reply memorandum j 
on the issue of pre- indictment delay filed June 20, 1978. In 
that memorandum (p.2-4) counsel for Miller states that he 
was informally advised by FBI agents handling discovery that 
"20% to 407o" of the materials seized on August 19, 1976 had 
been destroyed and that the Krogh mem orandum ha d "disappeared." 

I have discussed this matter with S.A.| |who assures me 

that no one working on discovery made any such direct statement, ^ 
although obviously some inadvertent statements along t hese 
lines must have been made. It is aitnpXty inh^^it’aBie thahiri*****"’ 
any undertaking as complex as the present discovery psc^ess 
some mistakes will be made. HoweverV* mus'^:ba!lw iys be /97g 

in mind that any inaccurate or premature repre.sentatipn^_,.as^ 

to the state or existence of files or d’o^G'umeh:4k and/or^Se-^^^*^4M«Mi 

contents of the files can have a severe impact on a most, — 

impbrtant copmodity in this case, i. e. , the government '/s 
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credibility and good faith in the eyes of the Court. 

I will also discuss this matter with coxmsel for Mr. Mi ller 
in orde r that he fully understand that it is only S.A. | | 

or S.A.| I who can make any representations as to the 

files and that , other than as to strictly routine matters, 
those representations can only be made, in any official sense, 
after consultation with government counsel. 
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August 23, 1971 


PdSKUS' 



MEMORANDUM FOR THE PRESIDENT'S FILE’ 


• SUBJECT; Presidential Meeting with the Attorney 
General, Director Hoover, and Messrs. 
Ehrlichman Krogh, Mav 26, 1971 


The President met with Attorney General Mitchell, Director Hoover, 

John Ehrlichman, and Bud Krogh on "Wednesday, May 26, 1971, at 
4 p, m, in the President's office in the Executive Office Building. 

The President said the meeting was occasioned by the recent rash of . 
police slayings and asked Director Hoover to report on the current 
situation. The Director reviewed the number of police slayings so far 
this year, concentrating especially on the most recent ones in the 
District of Columbia and New York City. He reported that to the best 
of his knowledge this was not indicative of a national conspiracy 
(although there was a lot of talk by Black Panthers and other militant 
groups to kill police, they didn't plot out individual killings in a con- 
spiratorial fashion). The Director also detailed the extent of FBI 
help already offered to the Police Departments affected. 

There followed a discussion of the plausibility of making police killing 
a Federal offense. Bud Krogh reported on the pending legislation 
■ before Congress which would make this a Federal offense and pointed 
out that several policemen's benevolent organizations were also calling 
for it. Director Hoover indicated that he was opposed to Federalizing 
police killing in that it would make the FBI into a national police force -- 
something- he has opposed since taking office. The Director also pointed 
out that 94 . 6% of police killings are solved by local police within thirty ' 
days of the offense.. The Attorney General added that there was a great 
deal of personalized response at the local level which v/as not only intent 
on catching police killers, but also might resent FBI control of a case. 

He also pointed out that under rhe Presidential Directive dated November i, 
1970 , the FBI stands ready to put some of its investigative resources at 
the disposal of the police if requested. 
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The President said he would rather not have legislation which 
Federalized police killing, but wanted to do something for the 
police departments if possible, and especially to do something 
for the widows and children of slain policemen. 

Director Hoover suggested the FBI could conduct a two-day course 
or serhinar on police killings. It could examine the modus operandi, 

■and compare notes on what were the best responses in these situations. 
Director Hoover said he could invite approximately 100 people from 
across the country and get a good cross section here for the seminar. 

The President said he would like to address the class if it could be 
worked out. 

The President also asked the Director if there was any further assistance 
the FBI could render in cases of police killing. The Director responded 
■that he could put his investigative field personnel at the. disposal of state 
or local police in cases of police killings if requested by the state or 
local police department. The Attorney General agreed that this would 
be a good idea if the President would expand his -previous Directive to 

include field personnel. The President agreed to do this. 

- . *■ 

'The President said he felt it important for the Federal Government to 
pay the widow and children of slain policemen some direct payment which 
would tide them over during the hardship period. There was some 
discussion as to what other ideas had previously been submitted in this 
area -- especially the question of life insurance for policemen. There 
was also some discussion as how to properly limit it to just policemen 
rather than to otlier organizational groups. The President directed Bud 
Krogh to draft legislation which would pro^dde for a direct payment to 
the widow and children of any policemen slain in the line of duty. 

' The President inquired as to the best way to indicate his concern and to 
properly develop these Federal aids to policemen. The Attorney General 
indicated that the International Association of Chiefs of Police had been 
trying to see the President for some time and that the National Sheriffs 
Association was another excellent organization. The President decided 
to meet with representatives of these two groups as well as a scattering 
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of big-city Chiefs of Police (Jerry Wilson of the District of Columbia 
was specifically included at the request of the President). The President 
asked that a meeting be set up with himself, the Attorney General, and 
Director Hoover as soon as possible. He asked Director Hoover to 
handle the invitations, and to meet \yith the group. beforehand to explain 
some of the Presidential initiatives and ask them to oppose the Federalizing 
of police killing. 

The meeting adjourned at approximately 5:30 p.m. 





Bud Krogh 




UNITED STATES GOVKINMENT 

Memorandum 


UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


TO 


FROM 


Mr. ’Das sett 




date: 




subject: response to defense request for 

/ DISCOVERY IN U. S. vs. L. PARTICK GRAY III, 


6 - 26-78 



PURPOSE: To report the release of three employees to 
their former units and the gain of one employee for 
temporary assignment. 


Assoc. Dir. 

Dep. AD Adm. 

Dep. AD Inv 

Asst. Dir.: 

Adm. Servs. 

Crim. Inv, 

Ident. 

Intell 

Laboratory 

Legal Coun. 

Plan, & Insp, 

Rec. Mgnt. 

Tech, Servs, 

Training 

Public Affs, Off 

Telephone Rm, 

Director's Sec'y 



DETAILS ; As of June 26 , 1978, the following people will 
return to their former units ; 



APPROVED: 

Director 

Assoc. Dir. 
Dep. AD AdFh" 
Dep. AD Inv. 


Adm. Serv, 
Crim. Inv.^ 

Ident. 

Intell. 

Laboratory 


Legal Coun. 
Plan. & Insp.'" 
Rec Mgnt._] 
Tech. Servs. 
Training 




Public Affs. Off. 
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IJNIT^ S'AtES government 

Memorandum 


TO : Mr. Bassett 


JiAl . Tierney 


UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


date: 6-21-78 


subject: u. S. vs. L. PATRICK'-GRAY III, ET AL 
ARTICLE IN "THE WASHINGTON POST" 
DESTRUCTION OF SEIZED MATERIALS 




Dep, ADwImSi 
Dep. AD InJ. . 



Asst. Dir.: 

Adm. Servs. 

Crim. Inv, 

Ident. 

Intel! 

Laboratory 

Legal Coun. 

Plan. & Insp. 

Rec. Mgnt. 

Tech. Servs. 

Training 

Public Alfs. Off 

Telephone Rm. 

Director*s Sec’y 


PURPOSE: To set forth background and current status of 

destruction of materials reported in today's edition of 7 
"The Washington Post." 

DETAILS: 1. BACKGROUND: During August 1976, 22, cabinets 

of materials were seized at FBIHQ by personnel assigned to 
Mr. Long under the direction of the Department of Justice's 
Task Force. According to personnel who handled these files 
for Mr. Long, the cabinets were inventoried, noting the caption 
of each folder in the cabinet but not outlining the content 
of the folders. Approximately three weeks after the se'izure,^,^ ^ 
instructions were received from the Department to return mostr-?/<^|' 
of the materials to the locations from which they had been 
seized, primarily in the IS-2 Section of the Intelligence Diyisibn. 
The cabinets which were not returned cannot be identified now 
with finality. Mr. Gardner was warned by Mr. Long's personnel 
when he ordered the return of most of the cabinets that once 
returned, it would be difficult to retrieve and impossible to 
account for the material. Approximately one month later, 
instructions were received from the Department to retrieve 232 
of the returned folders. The folders to be retrieved were 
specified by the Department by making notations on a copy of ^ 

the original topical inventory. At that time, 185 of the folders 
Were retrieved. Some folders could not be located. Other 
folders were acknowledged to have been destroyed. Mr. Robert L. 
Shackelford/ former Section Chief of IS-2, acknowledged he had 
desiafo’yed the''l'l 0 folders which the Department desired to retrieve 
from., the materials originally’^'' seized from and returned to him. 

iJly e- -3 • 4r /I 

2. DISCOVERY: During 'informal discovery, defendant 
W. Mark*' Felt : requested ".. .all' items seized from the offices of 
the FBI inyWashington , D. C. and New York City on or about 



2. DISCOVERY: 
W. Mark* Felt 'requested " 
the rai iiyWashington , D 
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J. Tierney, to Mr. Bassett Memo 

Re: U. S. vs. L. Patrick Gray Jill, et al 

Article in the "Washington Post" 

Destruction of Seized Materials' 

August 19/ 1976." The Department xesponded/ "This material/ to 
the extent it is relevant to. the Weatherman investigation and 
is still available/ will be provided." 


By memorandum dated May 25/ 1978/ the Department's 
prosecution team noted it had agreed to make the above documents 
available and instructed they be processed. The Department 
commented as follows: "Also/ as you knoW/ after its initial 
seizure/ certain materials were returned to IS-2, where they 
were later destroyed. An effort should be made/ based on^ 
inventories or any other available data so'urce / to determine / 
as well as possible/ what materials were destroyed." 

In the prosecution response to the defense's formal 
motions for discovery inspection/ served June 15/ 1978, -^e 
Department states, "The requested accounting of all retrieved 
docxmients lost or destroyed since the time the Government Jbec^e 
aware of the alleged facts resulting in this indictment will be 

provided . " 


The inventory of the seized material, both that 
retrieved and that still in the hands of FBIHQ offices to which 
it was returned, has been in progress for over one week. It 
is being accomplished by the support employee who originally 
maintained these records for Mr. Long. The inventory has located 
approximately one-half dozen additional folders which could not 
be retrieved in 1976. The inventory will not be complete until 
at least Friday, June. 23., 1978. We cannot now estimate how many 
folders are missing and will never know how much of the content of 
existing folders may be missing. 

3 NEWS ARTICLE: A copy of the article, quoting the 
"Los Angeles Times," in "The Washington Post" is attached. It 
is apparently based on a review of defendant Miller s recently 
filed reply to -the Government's response. It quotes Miller s 
Storney as stating he was "informally advised" that 40 percent 
of the seized material has been destroyed. The fact that some 
materials had been destroyed was discussed with Thomas B. Kennelly, 

attorney for Mr. Miller. No figure was given for the exte nt of 

•fche^pstruction since no figure was known. I contacted SA| — ^ ^ — | 
^ fby telephone this morning; and he, concurs with my recollection 
that, although destruction was discussed, no figures were given. 

RECOMMENDATION: None, for information. 


APPROVED: 


Director 
As?.o 


Dap. Al 
Dap. ADTnv. 



Cnm. inv._ 
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Some BreaWn Case Evidence 


■r'^.t'/fc-SS 


' ', -;/* By Ronald J, Ostrow ^ v^ .» to indicate • that , break-ins had been 
. Los Angeles Times ^ Committed., The existence of such 

Potentially crucial' evidence in the ^ evidence would help the defense in 
FBI break-in ‘ca^ was destroyed by^/ effprts to show that break-ins 
j T_' X a relatively commonplace tac-J 

the FBI after it had been turned, ^ tic', well-known throughout the FBI. /' 

.over to the agency by Justice De--r it co'uld not he learned why the 
p^tment . prosecutors^ court records ^7 Justice, Department prosecutors re-' 
, disclosed yesterday,: ; • ' turned such - potential evidence to 

The lawyer for former assistant the FBI before it was used in court.* 
director Edward S. Miller, one of VV^' The material was destroyed under 
three e>.-FBl officials indicted in the’v" FBI rules that require the destruc-- 




, > case, said that up to 40 percent of. 

ihe material originally ^ seized by in- 
r.\ vestigators at FBI offices in Wash-: * 
j ington and *New"- York had been 
■4 destroyed.- ' ‘ ‘'t:- 


tion of "ticklers” after periods rang- 
“ing from 30 days to six months, 
. a c c 0 r d i n g ' to the knowledgeable 
sources. ? * v * ' ‘ ‘ ' • 

. An FBI spokesman would not com- 




7.V7 ‘ MUler’s. attorney, Thomas B. Ken-V, on the disclosure and Terrence 

^ ' nelly, said he had been "informally.^ - Adamson]- the Justice ^ Depart- 

advised” of the evidence destruction VX' director * of public infofma- 
4 ^ by FBI^ agents, but had been given 

no explanation as yet for the action, r!- : ^\oourt. - • ' „ * 

l m. cited the destruction of the ,C ^ . Strii°"S 

Felt No. 2^man under Gray' were 
^ 7 indkted April 10 on charged of or" 

it!'*- Miller m^de the disclosure dering the FBI break-ins to try to 

PaP^s filed with tte U.S, District track down fugitive members of the 

•'' ' ’■• -•'i ■f-;',''Featberman terrprist organization, 
other sources familiar with the-,*; Kennelly said he could not specify 
said the destroyed records were : - the nature of the destroyed records 


B. Adamson]- the Justice Depart- 
ment’s director * of public infofma- 
^tion, said;' "We’ll have to answer that 
in court.”"' • • V' 

Miller, former acting FBI . director . 
; L. Patrick Gray III and W. I^Iark ’ 


; v- 

J-;’’ 

'■‘i ‘i'iii, 


dering the FBI break-ins to try to 
track down fugitive members of the 
Weatb erman terrprist organization, 
'Kennelly said he ‘could not specify 
the nature of the destroyed records 


"ticklers”/. — in FBI. parlance, copies.7^ v, other than to note that they "related , 
' of documents— that bore handwritten'^^,; directly to the matters alleged” in' 
: • M notations that could have* been! read 7 the indictment. • ^ - i •' 

'V-rA A rwr ;r^ ^ 


^ *5 . * '4vr 'S>'r. '*•' ' 
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OFFICE OF DIRECTOR. FEDERAL BUREAU OF INVESTIGATION 

TO 

OFFICIAL INDICATED BELOW 


MR. ADAMS 

MR. MCDERMOTT 

MR. BASSETT 

MR. COCHRAN 

MR. COLWELL 

MR. CREGAR 

MR. JOSEPH 

MR. KELLEHER . 

MR. KENT 

MR. LONG 

MR. MINTZ 

MR. MOORE 

MR. BOYNTON __ 
MR. BRUEMMER 

MR. HOTIS 

TELE. ROOM 

MISS DEVINE 


SEE ME 

NOTE AND RETURN 

PREPARE REPLY 

SEND MEMO TO ATTORNEY GENERAL 

FOR YOUR RECOMMENDATION 

WHAT ARE THE FACTS? 

HOLD — 


REMARKS: 
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UNITED STATES GOVERNMENT 

Memorandum 


MR. MCDERMOTT 


- UNITED STATES DEPARTMENT OF JUSTICE 
_ .FEDERAL BUREAU OF INVESTIGATION 


date: 6/28/78 


subject: 


frcIm : H. N. 


U.S. vs. L. PATRICE^GRAY III, ET Mi 
MATERIMS SEIZED IN 1976 
MISQUOTES BY DEFENSE COUNSEL 


PURPOSE: 




Asst. Dir.: 

Adm. Servs.^ 

Crim. Inv 

Ident. 

Intell 

Laboratory 

Legal Coun. 

Plan. & Insp.\_5^ 
Rec. Mgnt. 

Tech, Serv5. < ** 

Training 

Public Affs. Off 

Telephone Rm. 

Director’s Sec’y 




By memorandiM from SA | to me of 6/21/78 

(attached ) , information was set fortn concerning defense 
claims that they were "informally advised" that 40 percent 
of the records seized during the inquiry by the Department 
of surreptitious entries had been destroyed. Concerning the hi 
memorandum, the Director asked, "Please confirm that FBI is 
not communicating 'injudiciously' with defense counsel and 
that Paragraph 3 refers to D.J. communication." Purpose of 
this membrandimi is to answer the Director's questions and 
to furnish additional information relative to captioned i 
matter . /X-, k 


DETAILS t , 

As you may recall, captioned matter was discussed 
at some length during the Executives' Conference of 6/22/78 
and it is believed that some of the Director ' s concerns 
concerning this situation were answered at that time. 
Nevertheless . I ha ve discussed the s ituation with SAs 

I and I I (the latter returning 

I from annual leave on Monday, 6/26/78) who are in charge of 
the discovery as it applies to the Bureau's responsibilities, be 
They assured me that they have been completely judicious in b7c 
I their dealings, with Mr. Miller's attorneys Kennelly and 
Epstein.’ They, have advised that their comments have been 
restr-icted to issue's arising out of records being reviewed 
such id's jih^'existence of related documents in FBI files or 
the files of otherJcGovernment agencies. In fact, they have 
pointed out,:, that the Department, by letter dated 5/25/78 h 
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H. N. Bassett to Mr. McDermott* Memorandvrai 
Re: U.S. vs. L. Patrick Gray III, Et Al 

Materials Seized in 1976 
Misquotes by Defense Counsel 


to all three defense counsel, advised the counsel to arrange 
for review of disclo sur e materia ls at FBI Headquarters by 
contacting SAs I I and | |who "...will be available to 

assist you should you have any questions concerning these 
files." As a matter of information, Kennelly and Epstein 
are the only two attorneys who have come into Bureau space 
for the purpose of reviewing and discussing pertinent 
documents. There is a room set aside for them as wa s the 
case whe n we were handling discovery proceedings for I ^ 1 

n and attorneys working for Edward Bennett Williams 
utilized this same room. They have no authority to wander 
about our space and are restricted to this room. 

Assuming the second part of the Director's question 
relates to the news article that Miller's attorney had been 
informally advised that 40 percent of the seized material had 
been destroyed, we do not know exactly how Miller's 
attorney came to that conclusion. However, the actual 
motion filed by the attorney indicates that he obtained 
this information from the FBI Agents handling discovery 
proceedings. In the actual motion, the figure of 20 to 40 

percent was used as opposed to the news article which 

ind icated th at 40 percent had been destroyed. Both SAs | 
and I have advised me that at no time did they tell 

Miller's attorney that 20 to 40 percent of the questioned 
documents had been destroyed. (As noted in referenced 
memorandum, the Department had notified defense counsel some 
documents had been destroyed.) As a matter of fact, as 
referenced memorandum would indicate, there is no way we 
could ever determine what was destroyed since only the 
folders seized by the Department were inventoried, but the 
contents of the individual folders were not. It is SA[ 


be 

:b7C 


be 

b7C 


recollection that at the time of Kennelly 's inquiry, he may 
well have told him that 20 to 40 percent of the folders were 
unaccounted for , which at the time was an accurate statement 
but never did he advise that this amount of material had 
been destroyed. 


] 


Departmental Attorney Francis J. Martin, who has 
handled most of the contacts with the Bureau and with defense 
counsel on discovery material , on behalf of Departmental 
Prosecut or Barnet D. Skolnik, telephonically contacted SA be 

1 following the news item and was initially upset in what b7c 
appeared to be uncoordinated and uncontrolled disclosures 
to the defense during the discovery. However, as the facts 
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H. N. Bassett to Mr. McDemuott* Memorandum 
Re: U.S. vs. L. Patrick Gray III, Et Al 
Materials Seized in 1976 
Misquotes by Defense Counsel 


were related to Martin, he appeared satisfied that we had 
not exceeded our authority in dealing with defense counsel 
and considered Kennelly's actions to be within the bounds 
permitted an aggressive defense counsel seeking support for 
his position in a pre-trial discovery motion.' When it was 
pointed out to Martin that this whole problem developed because 
of the persistence of William L. Gardner, Chief of the Criminal 
’Section, Civil Rights Division, in returing the seized files 
which caused the loss of accountability Martin commented, 
"Everybody makes mistakes . " 


Both SAsI I and | ~| have initialed this 

memorandum attesting to the accuracy of the information 
contained herein. 
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UNITED STATES GOVE&NMENT 

Memorandum 





UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


date: 6-29-78 


Assoc, Dir. 

Dep, AD Adm. . 
Dep. AD Inv. _ 
Asst. Dir.: 

Adm. Servs. 

Crim. Inv 

Ident, 

Intell 



Laboratory 

Legol Coun. _ 
Plan. & Insp. . 

Rec, Mgnt. 

Tech. Servs. _ 
Training _ 


Public Affs. Off. . 

Telephone Rm 

Director's Sec'y _ 


subject: RESPONSE TO DEFENSE REQUEST FOR 

DISCOVERY IN U. S. VS. L. PATRICK''GRAY III, ET AL 


PURPOSE: To report the release of one employee to his 
former unit and the gain of one employee for temporary 
assignment. 








DETAILS ; 


As of June 29, 1978, 


to his former imit and f 


will return 

1 :b7C 


will report for temporary assignment. 
RECOMMENDATION i None, for information. 

approved: 

Director 


Assoc. Dir, _ _ 
Dep, AD Adm. 
Dep. AD lnv,_ 


Adm. Serv* 
Crim. Inv,_^ 

Ident. 

Intel!. 


Laboratory 


Legal Court 
Plan. & Insp. \ p 
Rec Mgnt. tty 
Tech, servs. _ 
Training 



Public Affs. Off. 
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Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan 




FBl/DOJ 



FEDERAL- BUREAU OF INVESTIGATION 
FOIPA 

DELETED PAGE INFORMATION SHEET 

No Duplication Fees are charged for Deleted Page Information Sheet(s). 

Total Deleted Page(s) ~ T 
Page 66 ~ Referral/Direct 
Page 71 ~ b3, be, b7C 
Page 72 ~ be, b7C 
Page 73 ~ b3, be, b7C 
Page 74 ~ b3, be, b7C 
Page 75 ~ be, b7C 
Page 7e ~ b3, be, b7C 



